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About This Title:

For much of Europe the seventeenth century was, as it has been termed, an “Age of
Absolutism” in which single rulers held tremendous power. Yet the English in the
same century succeeded in limiting the power of their monarchs. The English Civil
War in midcentury and the Glorious Revolution of 1688 were the culmination of a
protracted struggle between kings eager to consolidate and even extend their power
and subjects who were eager to identify and defend individual liberties. The source
and nature of sovereignty was of course the central issue. Did sovereignty reside
solely with the Crown - as claimed theorists of “the divine right” - Or did sovereignty
reside in a combination of Crown and Parliament - or perhaps in only the House of
Commons - or perhaps, again, in the common law, or even in “the people”. To
advance one or another of these views, scholars, statesmen, lawyers, clergy, and
unheralded citizens took to their books - and then to their pens. History, law, and
scripture were revisited in a quest to discover the proper relationship between ruler
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and ruled, between government and the governed. Pamphlets abounded as never
before. An entire literature of political discourse resulted from this extraordinary
outpouring - and vigorous exchange - of views. The results are of a more than merely
antiquarian interest. The political tracts of the English peoples in the seventeenth
century established enduring principles of governance and of liberty that benefited not
only themselves but the founders of the American republic. These writings, by the
renowned (Coke, Sidney, Shaftesbury) and the unremembered (“Anonymous”)
therefore constitute an enduring contribution to the historical record of the rise of
ordered liberty. Volume I of The Struggle for Sovereignty consists of pamphlets
written from the reign of James I to the Restoration (1620-1660). Each volume
includes an introduction and chronology.
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Introduction*®

After the clash of ideas and the high drama of the English civil war and Interregnum,
the restoration of monarchy in 1660 came as a relief to most Englishmen but seems
something of an anticlimax today. The struggle for sovereignty appeared to have
swung back to where it had started early in the century. Even when tensions
reemerged in the 1670s, the struggle looked a pale copy of the past; fueled by the old
frictions, driven by the old fears, bolstered by the same philosophies, the new struggle
became a preface to the conservative revolution of 1689. Yet it is the three decades
from the Restoration in 1660 through the Glorious Revolution of 1689 whose legacy
endured to shape British and American politics and thought. The English Revolution
and its republican experiment failed; the Glorious Revolution succeeded. That result
and the consensus upon which it depended deserve consideration and explanation.
The tracts published during those years, at first few in number, then rising to a flurry
from 1678, tell the story of a renewed and revised constitutional conflict that would
finally settle the struggle for sovereignty.

The Restoration appears at first a triumph for the royalist cause and the Crown.
Charles returned with no new restraints on his own powers, indeed with the leeway a
relieved aristocracy and weary public were prepared to grant to ensure stability. His
promise of clemency for former enemies and toleration for religious dissenters held
out the hope for a more broad-minded polity. But the triumphant royalists were not
about to forgive and forget and doubtless felt such clemency unwise if the restoration
were to be permanent. Their understandable hostility toward their old enemies was
exacerbated when they realized that many of their party would never recover lands
confiscated or lost in hardship sales during the civil war and Interregnum.1 While
Charles often disappointed the former royalists, he could not govern without them.

May 1660 marked the restoration not only of the king and his father’s party but of the
Church of England and of Parliament in its traditional form as well. Neither institution
was about to completely subordinate its interests to those of the Crown. In fact, the
old relationship between the church and the monarch, formerly so harmonious, was
strained by their differing agendas. Those put in charge of the church were not
interested in toleration. Once negotiations for a reconciliation with the moderate
Presbyterians failed, Anglican leaders insisted upon strict liturgical uniformity and the
expulsion of nonconformist ministers from their positions.2 Nor would they consider
easing restrictions on Catholics. This divergence of royal and church interests,
coupled with the demise of the Court of High Commission and with it royal power to
discipline the clergy, made churchmen look to Parliament rather than the Crown for
support whenever the king’s policies veered from the narrow path of religious
conformity. And Parliament did not disappoint. It gladly passed legislation that
mandated religious conformity and ousted Catholics and dissenters from civil and
religious posts. Parliament had no intention of becoming a tool of the church,
however. It announced its intention to control religious policy when it refused to
reinstate the Court of High Commission, rejected Laud’s divine right canons of 1640
with their insistence that church government “belongs in chief unto kings,” and
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imposed an oath upon clergymen against all innovations in doctrine.3 Convocation,
the great synod of the Church of England, did not meet from 1664 until 1689.

The restored parliament’s relationship with the Crown had been altered by the
experience of the republican era as well. True, its treatment of the Crown sometimes
bordered on servility. But for many years Charles was dependent upon the two
Houses while they were not as compliant as they pretended—witness their refusal to
revive those instruments of royal control, the prerogative courts.4 That refusal settled
the competition between common law and royal prerogative in favor of common law.
In order to exert legal influence Charles II and especially James II had little option but
to place greater pressure on the judiciary.5 Further, in the key area of finance,
Parliament failed to restore the Crown’s feudal and historic sources of revenue.

In short, the politics and constitutional views of the 1640s were not identical to those
of the 1660s. Even in this different setting, however, it was only a short time before
the old quarrels over the powers of king and Parliament, the implications of divine
right monarchy, the right of resistance, and fear of standing armies reappeared. Quite
different aspects of the constitution became flashpoints, among them Court
manipulation of Parliament, the nature of Parliament as a representative institution,
the succession to the throne, control of religious policies, and the king’s power to
dispense with laws. A leitmotif throughout was the subjects’ fear that Charles and
James might free themselves from dependence on Parliament and the ancient
constitution through a standing army. In fact, they did have considerable help in that
regard from generous secret pensions granted by Louis XIV. It was a new and in
many ways more perilous world for the “ancient constitution,” one compelling our
attention if we are to understand why, in these unpromising circumstances, Parliament
was to emerge the winner of the struggle for sovereignty.
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THE RESTORATION OF KING, CHURCH, AND
PARLIAMENT

Two main constitutional aspects of the restored parliament demand consideration: its
relationship with the king and his government, and its institutional development. The
relationship with the king was more complex than it appeared. The long, so-called
Cavalier Parliament of 1661, which succeeded the Convention Parliament that re-
called Charles, gave—sometimes with imprudent largesse—but took care to preserve
its key powers. It began by enacting legislation to protect and strengthen the Crown
and solidify royalist political control. The bitter experience of the civil war era and
Interregnum that followed shaped these would-be cures. The first measure the
Cavalier Parliament passed was a new, broader treason act. This made it treasonable
to “compass imagine invent devise or intend” the death or harm of the king or aim to
deprive or depose him.6 Vivid experience with the power of political tracts and
polemical preaching to incite the public convinced them to include “any Printing
Writing Preaching or Malicious and advised speaking” as potentially treasonable.7
Further, it was made a punishable offence to “publish or affirm the King to be an
Heretick or a Papist” or to assert that he “endeavours to introduce Popery.” Parliament
took care to ensure the act not “deprive either of the Houses of Parliament or any of
theire Members of theire just ancient Freedome and priviledge of debating any
matters or busines,” that they have “the same freedome of speech and all other
Priviledges whatsoever as they had before the making of this Act.” An act was passed
that prohibited submission of a petition to Parliament or the king by more than ten
persons, and another instituted censorship.

The issue that had provoked civil war, the power of the sword, was decided in favor
of the Crown. Parliament declared unequivocally “the sole right of the militia to be in
the King.”8 On the other hand the act made no provision for using the militia outside
England or paying men for longer than a month and prescribed only a mild penalty for
disobedience. The militia officers—Ilocal aristocrats—had considerable power over its
activities. For these reasons many constitutional scholars agree that the act “gave the
king the shadow but only a little of the substance of power,” and that the actual
implication was that “the King’s prerogative powers for the regulation of the Militia
were minimal.”9

The Cavalier Parliament that enacted these measures sat in one session after another
from 1661 until Charles dissolved it in January 1679—Ilonger than the Long
Parliament of the civil war, which sat from 1640 until 1653. During the course of its
extraordinary life its constitutional viewpoint went through a metamorphosis, having
begun, David Ogg points out, “by removing every shackle from kingship” only to end
“in the terrors of a nightmare plot, attacking everything sacred in the prerogative—the
king’s minister, the king’s control of the army, the morality of his consort and the
loyalty of the heir presumptive.”10 Before this assault on royal supremacy came a
series of internal skirmishes as each house sought to define its own powers before
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coming to grips with the anomaly of its own longevity as a representative assembly
whose term became perpetual.

Behind Parliament’s introspection and the competition between the two houses lurked
the legacy of the civil war. The Commons, stained by the stigma of its rebellious past,
was regarded by the Lords and the Court as not completely reliable. For its part it was
especially anxious to reassert its dignity and authority. Tension between the two
houses ignited over the Lords’ right to original jurisdiction in legal cases. Since the
1620s the Lords had accepted original jurisdiction in cases that were not referred from
the House of Commons. With the abolition of Star Chamber in the 1640s the Lords
became the judicial wing of Parliament. After the Lords house too was abolished in
1649 the Commons tried to exercise this power, but Cromwell reminded them they
lacked the jurisdiction. Nevertheless the House of Commons after the Restoration was
unwilling to see the House of Lords resume this authority. Their opportunity for a
challenge came when the losing party in a case before the Lords in 1667, Skinner v.
The East India Company, appealed to the Commons. In the wrangle that followed the
Commons challenged the Lords’ right of original jurisdiction and effectively won.
The case was stricken from both houses’ records, and so was technically withdrawn,
but the Lords never resumed original jurisdiction. The jurisdictional dispute was hotly
renewed, however, in a series of cases culminating in Shirley v. Fagg in 1675, this
time shifting to the Lords’ right to decide cases on appeal. Thomas Shirley had
appealed to the Lords against a Chancery decree in favor of Sir John Fagg, a member
of the Commons. The dispute became so bitter it led to two prorogations or dismissals
of Parliament with the Lords ultimately winning the day.11 In the process each house
spelled out what it saw as its distinct place within the constitution.

More fundamental issues were raised by the very longevity of the Cavalier
Parliament. In 1675, when it had already been sitting for fifteen years, an anonymous
pamphlet appeared calling for its dissolution and new elections.12 The probable
author, Anthony Ashley Cooper, Earl of Shaftesbury, a founder of the future Whig
party, hoped new elections would produce members more to his liking. But political
interests aside, the tract raised serious constitutional questions about the
representative nature of any body of such long duration. Indeed, by 1675 the Earl of
Danby, the king’s chief minister, had a systematic campaign underway to bribe MPs
with cash and posts.13 This and other evils attributable to the lack of accountability
enabled the author to argue that MPs no longer represented their constituents. On 20
November 1675 when one of Shaftesbury’s supporters moved in the Lords for a
dissolution, the motion lost by only two votes. Two days later Parliament was
prorogued for the unprecedented period of fifteen months. When it reconvened
Shaftesbury claimed this exceptionally long prorogation was illegal and amounted to
a dissolution, an assertion that landed him in the Tower of London for a year. More
important for political thought than Shaftesbury’s machinations is the searching
debate over the limits of parliamentary sessions if that body was to be responsive to
constituents.
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SOVEREIGNTY IN THE CROWN

To protect the regime against rebellion, the king, royalists, and the church attempted
to legislate conformity to royalist civil war philosophy, a philosophy that damned all
resistance to the king or his servants and recognized no distinction between the king
and his office. Strangely, given the marked failure of oaths to enforce the royalists’
own loyalty and conformity to Interregnum regimes, they relied upon the same
technique to impose their thought-control and purge dissidents. The resulting oaths
were included in all sorts of legislation. To ensure that only right-thinking
individuals—that is, no supporters of the “good old cause,” Presbyterians, other
dissenters, or Catholics—served as municipal officials, Parliament imposed loyalty
oaths. In addition to the customary oaths of allegiance and supremacy, the 1661
Corporation Act required a declaration that the Solemn League and Covenant of 1644
was unlawful and “against the known laws and liberties of the kingdom,” a new oath
that proclaimed it “not lawfull upon any pretence whatsoever to take Arms against the
King,” and finally, denunciation of “that Traiterous Position of taking Arms by His
Authority against His Person or against those that are commissioned by Him.”14
Parliament’s faith in oaths had its limits however, and the two houses agreed that even
if someone were willing to take all these oaths, he could be sacked by special
commissioners if they deemed him dangerous to public safety. The Militia Act of
1662 obliged all officers to swear to the same principles as those in the Corporation
Act.15 These oaths reappeared in the 1662 Uniformity Act, which obliged all
clergymen, college fellows, tutors, and schoolmasters to pledge not only “unfeigned
assent and consent to all and every thing” in the Book of Common Prayer but to take
the nonresistance oath imposed upon town officials and militia officers.16 Three years
later the Five Mile Act barred nonconformist ministers from approaching within five
miles of their former parishes unless they swore to all oaths in the Uniformity Act and
one more. The ministers had to vow never to “endeavour any alteration of government
either in Church or State.”17 The pledge not to alter the church harked back to
Archbishop Laud’s controversial canons of 1640 which imposed an oath upon clergy
not to “consent to alter the government of this Church . . . as it stands now
established.”18 That oath said nothing about the secular government, nor, to my
knowledge, did any other. It thus became a requirement of office to deny the
legitimacy of any resistance to the king or his officials and to reject the ancient
distinction, seized upon by the Long Parliament, between the king and his office. For
clergy and teachers there was also a pledge not to alter either church or state.

In February 1675 the bishops suggested that an oath similar to that in the Five Mile
Act be imposed upon members of Parliament and other officeholders. The king
concurred, and in April a bill was duly introduced in the Lords to require members of
Parliament and other officeholders to swear it was unlawful “on any pretence
whatsoever” to take arms against the king or to endeavor “any alteration in the
government of church or state as it is by law established.” Had this “nonresisting” test
bill become law it would have frozen every detail of church and state government as
they then stood and deprived Parliament of its most important function. Such was the
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obsession with the danger of armies, however, that there were suspicions the bill was
meant to justify a standing army.

Shaftesbury led the spirited opposition to the bill in the House of Lords. A deservedly
famous tract, “A Letter from a Person of Quality to His Friend in the Country,”
probably penned by him, provides a blow-by-blow account of the stormy debate that
raged for almost seventeen days, the Lords often sitting until nine at night, sometimes
until midnight, with the king himself in attendance. The bill’s supporters managed to
win approval for all its clauses although in one instance by a single vote. This crucial
legislation would have become law had not the fierce struggle between the two houses
over jurisdiction in Shirley v. Fagg led to the prorogation of Parliament. Indeed, that
jurisdictional dispute may have been exacerbated for just that purpose.
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PARLIAMENT AND THE SUCCESSION TO THE THRONE

A few years later a far more serious crisis nearly plunged the realm back into civil
war. The issue was the old one of religion, which bore significant constitutional
consequences throughout the early modern era. Charles could not erase the deep-
seated bigotry and fear his subjects felt toward Catholicism, a faith they equated with
absolutism and inquisition. His failed attempts to institute religious toleration stood in
marked contrast to triumphs in other spheres and even in contrast to the successes of
other English monarchs in setting religious policy. Charles was the first English
monarch since the middle ages “successfully defied by his leading churchmen.”19 It
was one of his attempts at toleration, his 1672 Declaration of Indulgence, that began
the crisis. Parliament’s angry response to that unilateral effort to suspend enforcement
of the penal laws against Catholics and dissenting Protestants was the Test Act of
1673, designed to do the opposite, to drive Catholics from public office. One can
imagine the general dismay of Protestants when one of the victims of the new act was
James, Duke of York, heir to the throne, who resigned his posts rather than take the
Anglican sacrament and thus revealed that he was a Catholic.20

Religious anxiety reached fever pitch in 1678 when unscrupulous informers regaled
Parliament and the nation with tales of a supposed popish plot by the queen and her
physician to poison Charles and place James upon the throne. As panic swept the
kingdom, Charles’s negotiations for a French pension to free him from dependence
upon Parliament became public. Ministers were blamed, as custom demanded.
Shaftesbury and other members of Parliament asked Charles to bar James from his
presence and councils. Charles raised the issue of the succession himself, suggesting a
scheme to limit the powers of any future Catholic monarch.21 But that would not do.
Shaftesbury and his supporters insisted James be removed from the line of succession.

In January 1679 with his councils in disarray, Charles dissolved the long Cavalier
Parliament. But the exclusion controversy preoccupied the three parliaments that
succeeded it. The issue created the first real English political parties—Whigs for
exclusion of James from the throne because of his Catholicism, Tories for strict
succession and absolute obedience to the Crown. Charles refused to consider the
exclusion of his brother. His sudden illness in August 1679, however, reminded
Englishmen that if the succession were in dispute, his death could plunge them into
civil war. The church hierarchy and the Tories were prepared to exalt kingship and
risk a Catholic monarch rather than face that prospect. Charles adroitly played upon
that fear, characterizing the Whigs as dangerous radicals. This tactic and his astute
dissolutions of Whig-dominated parliaments enabled the king to break their power,
but not before a host of constitutional issues were aired about the relative powers of
Parliament and the Crown, in particular Parliament’s role in determining the
succession. Perhaps no question more closely touched sovereignty itself.

Back came the old civil war arguments with renewed urgency. Had an ancient

parliament created the king, or an ancient king created the law and parliament?
Theorists argued whichever was more ancient must be sovereign. Strict divine right
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teaching, as the king’s supporters pointed out, meant strict succession. How could
Parliament, a mere creature of the Crown, determine the succession? Never mind the
awkward fact that Parliament had done just that, most recently during the reign of
Henry VIII, albeit by endorsing Henry’s own wishes. Back too came the less extreme
argument that kings and parliaments had a coordinate, shared power. Everyone agreed
the entire realm was present in Parliament in person or by proxy, and only the king in
parliament could make or alter law. A few radical thinkers even looked beyond
Parliament and argued that the people it represented were sovereign. It was the
exclusion controversy that prompted publication of Sir Robert Filmer’s manuscript
Patriarcha, which in its turn provoked Sir Algernon Sidney’s powerful refutation,
Discourses Concerning Government, and John Locke’s First Treatise of Government.
William Petyt, a legal antiquary and Whig polemicist, penned an influential treatise,
“The Antient Right of the Commons of England Asserted,” in which he stoutly
defended the concept of a shared sovereignty against the notion that William, as a
conqueror, had created all.22 Petyt’s views were challenged by Robert Brady,
physician to Charles and James, in an unblinking defense of the conquest theory with
its notion that a vanquished people had only those rights their conqueror chose to
grant them. Brady insisted William the Conqueror was the source of English law and
even of Magna Carta.23 At the Glorious Revolution, in an act symbolic of political
and philosophical ascendancy, Brady yielded his post as keeper of the records in the
Tower to Petyt, and with him divine right theory was supplanted by recognition of the
legislative sovereignty of king in parliament.24

For the time being, however, the exclusion movement failed. The losing Whigs were
hounded from office and treated as potential rebels. Some fled abroad, others like
Algernon Sidney and William Lord Russell were executed as traitors for their alleged
involvement in the so-called Rye House Plot against Charles. Sidney, condemned by
his unpublished manuscript, died as had Sir Henry Vane nearly twenty years before,
proclaiming his faith in the “good old cause.” Royal power and the necessity for
absolute obedience was extolled from pulpit, press, and lecture hall. By 1683 the
divine right of monarchy seemed triumphant. Charles would keep a secret promise to
Louis XIV, and Parliament would not meet again in his lifetime.
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JAMES II AND THE ANCIENT CONSTITUTION

Immediately upon his brother’s death in February 1685, James went to the Privy
Council, where he promised the councilors that “however he had ben misrepresented
as affecting arbitrary power, they should find the contrary, for that the laws of
England had made the King as greate a monarch as he could desire.”25 To their relief
he vowed to “maintain the Government both in Church and State, as by Law
establish’d” and to “never depart from the just rights and prerogatives of the Crown . .
. and preserve (the nation) in all its lawful rights and liberties.” No Stuart, however,
had a greater opportunity to become absolute than James. His income was enviable,
his army greatly enlarged because of brief rebellions against his succession, and his
opportunity to pack parliaments unequalled.26 As part of Charles’s campaign to
destroy the Whigs in 1680 he recalled some fifty-eight municipal charters and
remodelled them to narrow their electorate and provide more direct Crown control
over their officers. In his short reign James would regrant 121 charters to the same
end.27 But it was James’s religion that was to cause the greatest outrage, for
promises, especially where religion was concerned, could be broken, as Louis XIV
proved shortly after James ascended the throne. Louis revoked the Edict of Nantes
and with it the promise to French Protestants of perpetual and irrevocable freedom of
conscience.

Although he had left the Church of England James did not seek to overthrow it.
However, he immediately began placing Catholics in sensitive posts, such as in the
army, dispensing with the penal laws meant to prohibit their service. Adding insult to
injury, he then denigrated the Protestant-led militia. Both houses of his otherwise
obedient parliament took great exception to what they saw as illegal exercise of the
prerogative to place the army in Catholic hands. James prorogued Parliament and
dismissed from all their posts those members who had opposed him. The next year he
issued batches of dispensations granting Catholics, but not Protestant dissenters,
immunity from the penal laws. Just in case his Anglican clergy considered swerving
from their unquestioning obedience to the Crown, special “Directions concerning
Preaching” were issued in March 1686 against polemical preaching, and a new Court
of High Commission was created, renamed the Ecclesiastical Commission, to enforce
the ban.

When heavy-handed pressure on town officials and the aristocracy failed to gain
sufficient support for his policy of toleration for Catholics, James decided to include
Protestant dissenters in his largesse and turned to his old enemies, the Whigs, for
support. In April 1687 he used his prerogative to issue a Declaration of Indulgence
generally dispensing with penal acts for both Catholics and dissenters. But this would
need parliamentary sanction and to ensure a favorable new parliament James used the
control the revised municipal charters afforded him to begin a series of mass purges of
municipal officials. Hundreds of men who failed to endorse the king’s toleration
policy were also purged from the commission of the peace and militia offices.28
James’s base of support narrowed with each purge as he alienated hundreds of
traditional supporters, only to find dissenters and Whigs reluctant to embrace
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toleration that included Catholics.29 Undaunted, he reissued the Declaration of
Indulgence in April 1688, this time with the requirement that the bishops order it to be
read from every Anglican pulpit on two successive Sundays. In response the
archbishop of Canterbury and six bishops submitted a petition questioning the legality
of this unilateral suspension of all penal laws. The seven clerics were promptly
clapped in the Tower to stand trial for seditious libel. While the bishops’ protests may
have been self-interested, they had a valid constitutional argument. The king’s power
to dispense with a law in a particular instance was an accepted part of his prerogative.
But James’s practice of dispensing with a whole batch of laws in order to employ
Catholics raised serious questions about royal authority to overturn legislation. This
Declaration went further. It sought to suspend all penal laws for all those subject to
them. The king’s supporters were quick to point out the inconsistency of Anglican
clergy who fervently preached absolute obedience to a divine right monarch but
ignored this duty when their own interests were at stake.

June 1688 was the turning point in James’s reign.30 On 10 June against expectation
the queen gave birth to a son, ensuring a Catholic succession. Twenty days later in an
extraordinary trial a jury found the seven bishops not guilty. That same day as
Protestants noisily celebrated, six peers and a bishop secretly sent a message to
William of Orange, husband of James’s daughter Mary, beseeching him to save the
realm.
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REVOLUTION

William’s arrival in November and James’s dash to France left the realm without king
or Parliament. Indeed, in hopes government would be completely stymied James had
even torn up writs for his planned Parliament and as he fled had thrown the Great Seal
into the Thames. There were no battles. Thousands of Englishmen of all persuasions,
unanimous “to a wonder,” flocked to welcome William, while James’s large,
leaderless army dissolved.31 The Glorious Revolution was bloodless but not silent. It
sparked a torrent of pamphlets, some quite brilliant, more than thirteen hundred titles
in 1689 alone.32 Tracts assessed recent grievances and future possibilities and
plumbed the most basic issues of government—its origins, its proper form, the
ultimate sovereign, issues of conquest and abdication, and the nature of allegiance.
Some of this soul-searching and political propaganda rose to the level of brilliant
political thought. Thousands of copies of “An Enquiry into the Measures of
Submission to the supream Authority. . . ,” in which Bishop Gilbert Burnet crisply set
out Lockean theories of the rights of man and the origins of society, were printed in
Holland and distributed upon William’s arrival in England.33 Burnet’s tract appeared
in at least six separate editions as well as in collections of tracts published in 1688 and
1689.

Much literary energy was expended to justify and clarify a political situation that was
profoundly ironic. James’s behavior had made a mockery of his divine right
pretensions and the divine right theory of monarchy. His flight left his people in a
position to reinstate a monarchy if they wished—and on their own terms. Any
possibility such a monarch could even pretend to be the exclusive sovereign was
ridiculous. James’s former Tory supporters found themselves in the embarrassing
position, not unlike that of the seven bishops, of having to abandon their passivist and
loyalist principles in fact, if not in theory, and to adopt Whig premises in order to
reestablish constitutional government and fill the throne. Further, both Whigs and
Tories struggled mightily to distinguish this revolution from that discredited
revolution of mid-century, with its regicide and military rule. In the political vacuum
many differences dissolved, exposing the shared concepts that undergirded English
constitutional thought. That is not to say there were not real conflicts about what
course to take as the members of the Convention Parliament, elected to sort out the
situation, began their work. There was also the ticklish business of crafting a
settlement that would not alienate William. The result of their efforts was the
Declaration of Rights of 12 February 1689, which accused James of endeavoring to
“Subvert and extirpate the Protestant Religion, and the Lawes and Liberties of this
Kingdome,” elevated William and Mary to the throne, and affirmed thirteen of the
English people’s “ancient and indubitable” rights, nine of which were actually new.34
The Declaration also contained a specially devised oath of allegiance to William and
Mary. Each aspect of the settlement had crucial constitutional ramifications.35

There was an important debate, for example, about whether James should be treated

as if he had died or had abdicated. A demise would mean the Crown would
immediately devolve upon his heir with no interregnum. Since Protestants claimed
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James’s baby son was not his child but had been smuggled into the queen’s room in a
warming pan, William and Mary could automatically ascend the throne. The problem
was that this would omit all reference to James’s misdeeds, to violations of the
nation’s laws, liberties, and religion. Many Englishmen and a majority of the
members of the Convention agreed with Anthony Cary, Lord Falkland, that a chance
to determine “what Power . . . [to] give the King, and what not,” must not be lost, as it
had in 1660. They must “not only change hands, but things.”36 Sir Robert Howard
made a compelling case that this was no demise but an abdication. By his
maladministration and flight, James had “de facto” abdicated. According to the
original contract government now ‘“devolved into the people, who are here in civil
society and constitution to save . . . [their rights].”37 Howard concluded, “the right is
therefore wholly in the people, who are now to new form themselves again, under a
governor yet to be chosen.” In a situation akin to Hobbes’s original state of nature,
such radical Whig notions terrified Tories who feared if this interpretation were
accepted everything might be altered. Indeed, an anonymous author claimed to have
stood for election to the Convention Parliament because of that possibility. As he put
it, “the thoughts of being one of the Great Planters of a Government which shall last
for Ages, and perhaps till time has run out its last Minutes, is no Ordinary thing.”38
During its debates the Convention agreed there had been an original contract, then
sidestepped the prickly question of whether they truly represented the English people.
They ultimately agreed that James had abdicated leaving the throne vacant.

Other questions emerged. William insisted that Mary’s role as queen be merely
ceremonial and that he rule, but on what basis could he claim the throne? Was he a
conqueror? Was he to be a king “de jure” or “de facto”? There were frequent
comparisons between William’s situation and that of the first Tudor king, Henry VII,
two centuries earlier. Both men had wives with a better title; neither was the true heir.
According to Mark Goldie, William and his entourage chose to base his claim upon
“de facto” kingship, which they saw as a

middle ground to make the revolution acceptable to both Whigs and Tories. But while
it may have been acceptable to both parties, in fact it was at odds with the basic
political philosophy of each. The Whigs wanted an accountable monarch, not one
granted obedience because he had seized the throne.39 The Tories championed strict
monarchical succession, which William’s elevation clearly violated. But, as Goldie
observed, de facto kingship “bolstered the Court and authoritarian monarchy at the
expense of classical Whig principles which tended to undermine kingship and
classical Tory principles which tended (in some eyes) to undermine this particular
king.”40

The list of thirteen rights affirmed in the Declaration were distilled from a longer list
of grievances, many of which required legislative action. The rights proclaimed were
those James was charged with threatening or limitations on prerogative powers he was
accused of misusing. In the case of the royal prerogative to dispense with a law, the
Convention did not remove the power but only took issue with how it “has been
assumed and exercised of late.” On the other hand, the king’s ability to suspend a law
or the execution of laws without the consent of Parliament was pronounced illegal.
The majority of the supposedly ancient rights, however, had been open to dispute in
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the past or were, in fact, new rights.41 Among the latter was the stipulation that there
be no standing army in time of peace without consent of Parliament and that
Protestant subjects had a right to keep arms for their defense. These were intended to
narrow royal power and give to Parliament and the people control over the sword.

The new oath of allegiance avoided the touchy issue of whether William and Mary
were the rightful monarchs and merely asked their subjects to swear to “bee faithfull
and beare true Allegiance to their Majesties King William and Queen Mary.” Despite
its undemanding language, the new oath failed to end the argument over allegiance. A
vigorous dispute about whether an honorable man could swear allegiance to the new
rulers continued for some years. Many of the arguments echoed those of the
allegiance debate of the early 1650s, although this time there was consensus that
however one justified the switch of monarchs, the nation meant to have William and
Mary as king and queen. The nonjurors, those who refused to take the new oath, were
nearly all Anglican clergy who stuck at violating their oath of allegiance to James as
long as he lived and claimed the throne. To persuade them to accept the new
monarchs the argument that James had abdicated was bolstered by reference to
William as the instrument of God’s will, a will that the faithful had to obey. Appeals
were made to their civic-mindedness. Surely, it was better to obey the ruler, especially
such a selfless ruler as William, than to risk civil war? A “de facto” king had a claim
on the obedience of his subjects, especially if he kept order and behaved in a legal
manner. Allegiance was loyalty to the community, not merely to a particular monarch.
Nonjurors were reminded of earlier English kings with dubious claims to the throne.
Over time obedience itself had bestowed legitimacy. An effort was made to avoid
resort to Hobbes’s arguments in favor of absolute obedience to any ruler or conqueror
who provided security and order.42 This took some doing because the argument for
obedience to a de facto monarch was close to the rationale used by Hobbes. William
Sherlock, a nonjuror turned loyalist, accomplished the feat when he pointed out that
legitimate authority rested on the consent of the governed, and the Convention
Parliament had granted William and Mary that consent.43

The work of the Convention Parliament was imperfect. The articles in the Declaration
of Rights now seem vague and hesitant. They had been drafted in haste as it was
dangerous to leave the kingdom for long without a king and settled government.
Many important reforms awaited resolution. Since innovation was regarded with such
suspicion, it was in the interests of the revolutionaries that they characterize their
deeds as supremely conservative. For two centuries historians accepted that claim.
Indeed, many still do. In a famous passage on the Glorious Revolution written in the
nineteenth century, the great Whig historian Thomas Macaulay rejoiced, “not a single
flower of the crown was touched. Not a single new right was given to the people. The
whole English law, substantive and adjective, was . . . almost exactly the same after
the Revolution as before it.”44 He conceded that some “controverted points had been
decided according to the sense of the best jurists; and there had been a slight deviation
from the ordinary course of succession” and judged, “This was all; and this was
enough.” But Macaulay’s ringing phrases have perpetuated a subterfuge. The
Glorious Revolution was indeed a revolution; however, it tried to disguise the fact.
Parliament had made a king, had defined his powers, and had set the stage for its own
supremacy. Parliament was about to win the struggle for sovereignty. But in its great
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moment of triumph, its work was couched in the time-honored language of the ancient
constitution, as indeed it should have been.
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1603 Accession of James I (King James VI of Scotland).

1604 Hampton Court Conference.

1605 Gunpowder Plot.

1618 Outbreak of Thirty Years War.

1625 Death of James I; accession of Charles I.

1627 Five Knights’ Case.

1628 Parliament meets. Petition of Right.

1629 England begins eleven-year period without a parliament.

1633 Appointment of Archbishop Laud.

1634 First levy of ship money.

1637 King wins Ship Money Case, 7 judges for, 5 against.

1638 Scottish National Covenant.

1639 First Bishops’ War.

1640 Short Parliament meets in April. Long Parliament meets in November.
1641 Uprising in Ireland, massacre of Protestants.

1642 Outbreak of civil war.

1643 Solemn League and Covenant. Scots enter war in England.

1645 New Model Army created.

1646 Charles surrenders.

1647 Charles captured by army. Army debates at Putney.

1648 Second civil war. Pride’s Purge.

Charles tried and executed. Monarchy and House of Lords abolished. England
declared a commonwealth.

1650 Engagement Oath required. Charles II and Scots defeated at Dunbar.
1651 Charles II and Scots defeated at Worcester. Charles flees to France.
Cromwell expels the Rump Parliament. Instrument of Government drawn up.
Cromwell becomes Lord Protector.

1654 First Protectorate Parliament.

1655 Penruddock’s uprising.

1656 Rule of Major Generals. Second Protectorate Parliament.

1657 Cromwell refuses crown.

1658 Cromwell dies. Richard Cromwell becomes Protector.

Richard Cromwell resigns. Rump Parliament recalled. George Monck marches
with army to London.

Long Parliament recalled. Convention Parliament summoned. Charles II invited
back. Monarchy restored. Trial of regicides.

1661 Cavalier Parliament meets. Passage Militia Act, Corporation Act.
1662 Passage Uniformity Act. Trial of Sir Henry Vane.

1670 Secret Treaty between Charles II and Louis XIV.

1672 Charles issues Declaration of Indulgence.

1673 Test Act.

1678 Second Test Act.

1680 Exclusion Bill introduced.

1649

1653

1659

1660
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1683 Rye House Plot. Trial of William Lord Russell, Algernon Sidney. Oxford
decrees condemn all resistance.

1685 Charles II dies. Accession of James II.

1687 James 11 issues Declaration of Indulgence.

1688 Seven Bishops Trial. Arrival of William of Orange. Glorious Revolution.
1689 Convention Parliament meets. Bill of Rights. Accession of William and Mary.
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The Struggle For Sovereignty, Volume II
Of Parliament

Henry Vane, The Tryal Of Sir Henry Vane

Sir Henry Vane, 1613-1662

THE

TRYAL

OF

Sir Henry Vane, Kt.

AT

The Kings Bench, Westminster, June the 2d. and 6th. 1662.
Together

With what he intended to have Spoken the Day of his Sentence, (June 11.) for Arrest
of Judgment, (had he not been interrupted and over-ruled by the Court) and his Bil/ of
Exceptions.

With other Occasional Speeches,&c.
Also his Speech and Prayer,&c. on the Scaffold.
Printed in the Year, 1662.

With the exception of the regicides, Sir Henry Vane was one of only two
parliamentarians specifically excluded by the Convention Parliament from pardon
after the Restoration.

Vane began his political career when he served briefly as governor of the
Massachusetts Bay colony. Back in England he became joint treasurer of the navy
and was actually employed in the expenditure of ship money. He sat for Hull in the
Commons of the Short and Long Parliaments where he joined those working to
abolish episcopacy. He was a vigorous, lifelong proponent of religious toleration. It
was he who discovered the council notes of his father that sealed the fate of the Earl
of Strafford.

During the civil war, Vane was one of the leaders of Parliament and a close ally of
Oliver Cromwell. He believed the people were the source of all just power, but after
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the king’s surrender he hoped for some accommodation with him. Vane was so
offended by Pride’s Purge that he abandoned the Commons until after Charles’s trial
and execution. Nor would he sit on the new Council of State until the stipulation that
he take an oath approving the king’s execution and the abolition of monarchy was
dropped. He was very active in Commonwealth affairs but left government again in
1653 upon Cromwell’s eviction of the Rump. He regarded this as a betrayal of the
cause. In 1656 he made his feelings public in a tract, “Healing Question propounded
and resolved,” which blamed the imposition of the protectorate for the divisions that
had arisen among the supporters of the Rump. He openly called for a convention to
devise a new constitution, one that would provide for liberty and the common good of
all adherents of the old cause. Not surprisingly, Vane was summoned before the
Council. He was ordered to give a bond that he would do nothing against the
government. His refusal earned him several months of imprisonment.

In 1659 Vane returned to government to sit in Richard Cromwell’s parliament and in
the restored Long Parliament that followed, apparently hoping to curb the power of
protectors on the one hand, and to prevent the return of monarchy on the other. But
his reputation was destroyed when he continued at his post as commissioner of the
admiralty after 13 October when General John Lambert turned out the Long
Parliament and then attempted to reconcile the army and the Parliament. Once the
Long Parliament was restored by Monck, its members expelled Vane to general
rejoicing. After the Restoration the Convention Parliament excluded him from pardon
as a “person of mischievous activity.” Most of Vane’s former colleagues chose to flee
or made their peace with the Crown. Vane remained to face a charge of high treason,
prepared to die an unrepentant martyr to the “good old cause.”

To his surprise Vane was charged with crimes against Charles 11, not Charles I. He
was no lawyer but defended himself ably, despite the prohibition against his
consulting with anyone or summoning any witnesses—typical liabilities under which
those charged with treason labored. Even then he might have been pardoned, but his
tenacious adherence to the sovereignty of people and Parliament and his plea that,
along with the great majority of Englishmen, he had merely obeyed the “de facto”
government, precluded any hope of clemency. His execution was set for the
anniversary of the battle of Naseby. Vane’s speech on the scaffold was purposely
drowned out by the beat of drums. Fortunately the account of his trial and his scaffold
speech were published, albeit anonymously. His scaffold speech alone appeared in
two other editions. Vane’s comportment at the end and adherence to his principles
earned him much respect. Pepys reckoned the king had lost more than he had gained
by the execution.

The Tryal of Sir Henry Vane Knight, at the Kings Bench, Westminster, June the 2d.
and 6th. 1662.

READER,
Thou shalt not be detained with any flourishing Preface. 'Tis true; whether we

consider the Person or Cause, so much might pertinently be said, as (were the Pen of
some ready Writer imployed therein) a large Preamble might seem to need but a very
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short Apology, if any at all. Yet, by that time we have well weighed what this Sufferer
hath said for himself, and left behind him in writing, it will appear, that there needed
not any tongue of the Learned, to form up an Introduction thereunto, but meerly the
hand of a faithful Transcriber of his own Observations, in defence of himself and his
Cause. Rest assured of this, thou hast them here fully and clearly represented.

The necessity of this course for thy information, as to the truth of his Case, be pleased
to consider on these following accounts. He was much overruled, diverted,
interrupted, and cut short in his Plea (as to a free and full delivery of his mind upon
the whole matter at the Bar) by the Judges of the King’s-Bench, and by the King’s
Counsel. He was also denied the benefit of any Counsel to speak on his behalf.1

And what he did speak at the Bar and on the Scaffold, was so disgustful to some, that
the Books of those that took Notes of what passed all along in both places, were
carefully called in and suppressed. It is therefore altogether unpossible to give thee a
full Narrative of all he said, or was said to him, either in Westminster-Hall, or on
Tower-Hill.

The Defendant foreseeing this, did most carefully set down in writing, the substance
of what he intended to enlarge upon, the three dayes of his appearance at the King’s-
Bench Bar, and the day of his Execution. Monday June 2. 1662, was the day of his
Arraignment. Friday June 6. was the day of his Trial, and the Jurors’ Verdict.
Wednesday June 11. was the day of his Sentence. Saturday June 14. was the day of his
Execution on Tower-Hill, where limitations were put upon him, and the interruptions
of him by many hard speeches and disturbing carriages of some that compassed him
about upon the Scaffold, as also by the sounding of Trumpets in his face to prevent his
being heard, had many eye and ear witnesses.

Upon these considerations, I doubt not, it will appear indispensably necessary, to
have given this faithful Transcript of such Papers of his, as do contain the most
substantial and pleadable grounds of his publick actings, any time this twenty years
and more, as the only means left of giving any tolerable account of the whole matter,
to thy satisfaction. Yet such Information as could be picked up from those that did
preserve any Notes, taken in Court or at the Scaffold, are here also recorded for thy
use, and that, faithfully, word for word.

Chancellor Fortescuedoth right worthily commend the Laws of England, as the best
now extant and in force, in any Nation of the world, affording (if duely administered)
Jjust outward liberty to the People, and securing the meanest from any oppressive and
injurious practices of Superiours against them. They give also that just Prerogative to
Princes, that is convenient or truly useful and advantagious for them to have, that is
to say, such as doth not enterfere with the People’s just Rights, the intire and most
wary preservation of which, as it is the Covenant-duty of the Prince, so is it his best
security and greatest honour. 'Tis safer and better for him to be loved and rightly
feared by free Subjects, than to be feared and hated by injured slaves.

The main fundamental Liberties of the free People of England, are summed up and
comprehended in the 29th Chapter of Magna Charta. These words,
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No freeman shall be taken or imprisoned, or be disseized of his Freehold, or Liberties,
or free-customs, or be outlawed or exiled, or any otherwise destroyed. Nor will we
pass upon him, or condemn him, but by lawful Judgement of his Peers, or by the Law
of the Land. We will sell to no man, we will not deny or defer to any man, either
Justice or Right.

Lord Chief Justice Cook observes here nine famous branches of the Law of England,
couched in this short Chapter, and discourses upon them to good purpose.3He saith
also, that from this Chapter, as out of a root, many fruitful branches of the Law of
England have sprung.

As for the very leading injury to other wrongings of the Subject, (to wit, the restraint
or imprisonment of his person) so curious and tender is the Law in this point, that
(sayes Cook) no man is to be attached, arrested, taken, or restrained of his liberty, by
petition or suggestion to the King or to his Council, unless it be by Indictment or
Presentment of good and lawful men (of the neighbourhood) where such deeds be
done.

This great Charter of England’s Liberties, made 9 Hen. 3. and set in the front of all
succeeding Statute-Laws or Acts of Parliament, (as the Standard, Touch-stone or Jury
for them to be tried by) hath been ratified by about two and thirty Parliaments, and
the Petition of Right, 3. Caroli.

The two most famous Ratifications hereof, entituled, Confirmationes Chartarum, &
Articuli super Chartas, were made 25 and 28 of Edw. 1.

All this stir about the great Charter, some conceive very needless, seeing that therein
are contained those fundamental Laws or Liberties of the Nation, which are so
undeniably consonant to the Law of Nature, or Light of Reason, that Parliaments
themselves ought not to abrogate, but preserve them. Even Parliaments may seem to
be bounded in their Legislative Power and Jurisdiction, by divine Equity and Reason,
which is an eternal and therefore unalterable Law. Hence is it, that an Act of
Parliament that is evidently against common Right or Reason, is null andvoid in itself,
without more ado. Suppose a Parliament by their Act should constitute a man Judge
in his own cause, give him a meer Arbitrary power, such Act would be in itself void.

This is declared to be the ground of that exemplary Justice done upon Empson and
Dudley.4 (as acting contrary to the People’s Liberties in Magna Charta) whose Case
is very memorable in this point. For, though they gratified Henry 7th in what they did,
and had an Act of Parliament for their Warrant, made the 11th of his Reign, yet met
they with their due reward from the hands of Justice, that Act being against Equity
and common Reason, and so, no justifiable ground or apology for those infinit Abuses
and Oppressions of the People, they were found guilty of.

The Statute, under colour whereof they acted, ran to this effect. Be it enacted, that the
Justices of the Assizes, and Justices of the Peace upon Information for the King,

before them to be made, have full power and authority by their discretion, to hear and
determine all offences and contempts. Having this ground, they proceeded against the
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People, upon meer Information, in the execution of Penal Laws, without any
Indictment or Presentment by good and lawful men, but only by their own Promoters
or Informers, contrary to the 29th of Magna Charta, which requires, That no free-man
be proceeded against, but by lawful Judgement of his Peers, or by the Law of the
Land.

Secondly, This Act allowed them to hear and determine arbitrarily, by their own
discretion, which is not according to the Law and Custom of England. And Cook
sayes, 'Tis the worst (and most aggravated) oppression of all, that is done under the
colour of Law, or disguise of Justice.

Such a Statute or Act of Parliament, is, not only against the light of Reason, but
against the express letter of unrepealed Statute-Law, 42. Edw. 3. 1. It is assented and
accorded, That the great Charter, and the Charter of Forest be holden and kept in all
points, and if any Statute be made to the contrary, that shall be holden for none.

This also is consonant to the first chapter of the great Charter itselfe, made 9. Hen. 3.
We have granted to all the free men of our Realm, these Liberties underwritten, to
have and to hold to them and their heirs, of Us and our Heirs, forever.

But what if this great Charter itself had never been made? had England been to seek
for righteous Laws and just Liberties? nothing lesse. The same Liberties and Laws
were ratified before that, in the great Charter made the seventeenth year of King
John, and mentioned (among others) by Matthew Paris.

And to what yet amounted the matter of all these Grants, but what the Kings
themselves were bound before to observe, by the Coronation Oaths, as the antient
fundamental Laws or Customs of this Land? This we may find in Mr. Lambard’s
Translation of the Saxon Laws,Sfrom the time of King Ina, who began anno 712; to
Hen. 1. who began 1100. Amongst the Saxons, King Alfred is reputed the most
famous and learned Compiler of our Laws, which were still handed along from one
King to another, as the unalterable Customs of the Kingdom. In the 17th chapter of
Edward the Confessor’s Laws, The mention of the duty of a King (which, if not
performed, nec nomen Regis in eo constabit)6is remarkable. And Mr. Lambard tells
us, that even William the Conqueror, did ratifie and observe the same Laws that his
kinsman Edward the Confessor did, as obliged by his Coronation Oath.

So then, neither the great Charter in King John’s time, nor that of 9. Hen. 3. were
properly a new Body of Law, but a Declaration of the antient fundamental Laws,
Rights and Liberties of this Nation, in Brittish, Saxon, Danish and Norman times,
before. This, Cook in his Proemto the second part of his Institutes, observes, where he
notes also, that this Charter is not called great, for quantity of words, (a sheet of
Paper will contain it) but for the great importance and weight of its matter.

Through the advice of Hubert de Burgo Chief Justice of England, Edward the first, in
the eleventh year of his Reign, did, in a Council held at Oxford, unjustly cancel this
great Charter, and that of Forest: Hubert therefore was justly sentenced according to
Law, by his Peers, in open Parliament. Then, 25 Ed. 1. The Statute, called,
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Confirmationes Chartarum was made, in the first chapter whereof, the Magna Charta
is peculiarly called the Common Law. 25. Ed. 1. cap. 2. Any Judgment given contrary
to the said Charter, is to be undone and holden for naught. And cap. 4. Any that by
word, deed, or counsel, go contrary to the said Charter, are to be excommunicated by
the Bishops; and the Arch-Bishops of Canterbury and York are bound to compel the
other Bishops to denounce sentence accordingly, in case of their remisness or neglect.

The next famous sticklers to Hubert de Burgo, for Arbitrary Domination, were the two
Spencers, father and son,7by whose rash and evil counsel (sayes Cook) Edward the
second was seduced to break the Great Charter, and they were banished for their
pains.

By these passages we may observe, how the People would still be strugling (in and by
their Representatives) for their Legal Rights and Just Liberties, to obviate the
Encroachers whereof, they procured several new Ratifications of their old Laws,
which were indeed in themselves unrepealable, even by Parliaments, if they will act
as men, and not contradict the Law of their own Reason, and of the common Reason
of all mankind.

By 25 Ed. L. cap 1. Justices, Sheriffs, Mayors, and other Ministers, thathave the Laws
of the Land to guide them, are required to allow the said Charter to be pleaded in all
its points, and in all causes that shall come before them in Judgment.

This is a clause (sayes Cook) worthy to be written in letters of gold; That the Laws
are to be the Judges’ guides, (and therefore not the Judges, the guides of the Laws, by
their arbitrary glosses) which never yet misguided any that certainly knew and truly
followed them. In consonancy herewith, the Spaniard sayes, Of all the three learned
Professions, The Lawyer is the only lettered man, his business and duty being to
follow the plain literal construction of the Law, as his guide, in giving Judgment.
Pretence of mystery here, carries in the bowels of it, intents, or at least a deep
suspition of arbitrary domination. The mind of the Law is not subject to be clouded,
disturbed or perverted by passion or interest. 'Tis far otherwise with Judges;
therefore 'tis fitter and safer the Law should guide them, than they the Law. Cook on
the last mentioned Statute affirms, That this great Charter, and the Charter of Forest,
are properly the Common Law of this Land, or the Law that is common to all the
People thereof.

2 Ed. 3. cap. 8. Exact care is taken, that no Commands by the Great or Little Seal,
shall come to disturb or delay Common Right. Or, if such Commands come, the
Justices are not thereby to leave to do Right, in any point. So 14 Ed. 3. 14. 11 Ric. 2.
10. The Judges’ Oath, 18 Ed. 3. 7. runs thus:

If any force come to disturb the execution of the Common Law, ye shall cause their

bodies to be arrested and put into Prison. Ye shall deny no man Right by the King’s
Letters, nor counsel the King anything that may turn to his dammage or disherison.8
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The late King in his Declaration at Newmarket, 1641, acknowledged the Law to be
the Rule of his Power. And his Majesty that now is, in hisSpeech to both Houses, the
19th of May last, said excellently, The good old Rules of Law are our best security.

The Common Law then, or Liberties of England, comprized in the Magna Charta and
the Charter of Forest, are rendered as secure, as authentick words can set them, from
all Judgments or Precedents to the contrary in any Courts, all corrupting advice or
evil counsel of any Judges, all Letters or Countermands from the King’s Person,
under the Great or Privy Seals; yea, and from any Acts of Parliament itself, that are
contrary thereunto. As to the Judges, no question, they well know the story of the 44
corrupt Judges, executed by King Alfred, as also of Tresillian, Belknap, and many
others since.

By 11 Hen. 7. cap. 1. They that serve the King in his Wars, according to their duty of
Allegiance, for defence of the King and the Land, are indempnified; If against the
Land, and so not according to their Allegiance, the last clause of that chapter seems to
exclude them from the benefit of this Act.

6. Hen. 8. 16. Knights and Burgesses of Parliament are required not to depart from the
Parliament, till it be fully finished, ended or prorogued.

28 Ed. 3. cap. 3. No man is to be imprisoned, disherited, or put to death, without
being heard what he can say for himself.

4 Ed. 3. 14. and 36 Ed. 3. 10. A Parliament is to be holden every year, or oftener if
need be.

1 Ric. 3. cap. 2. The subjects of this Realm are not to be charged with any new
imposition, called a Benevolence.

37 Ed. 3. c. 18. All those that make suggestions against any man to the King, are to be
sent with their suggestions before the Chancellor, Treasurer, and his grand Council,
and there to find surety that they will pursue their suggestions; and are to incur the
same pain, the party by them accused should have had, if attained, in case the
suggestion be found evil, or false.

21 Jacobi, cap. 3. All Monopolies and Dispensations, with Penal Laws, are made
void, as contrary to the great Charters.

These quotations of several Statutes, as Ratifications and Restorers of the Laws of the
Land, are prefixed to the following Discourses and Pleas of this Sufferer, as certain,
steady, unmovable Landmarks, to which he oft relates. The rouling Seas have other
Laws, peculiar to themselves, as Cook observes (on that expression, Law of the Land)
in his Comment on the 29th Chapter of Magna Charta. Offences done upon the High
Sea, the Admiral takes conusance of, and proceeds by the Marine Law.

But have those steady Land-marks, though exactly observed and never so pertinently
quoted and urged by this Sufferer, failed him, as to the securing of his Life? 'Tis
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because we have had Land-floods of late; Tumults of the People, that are compared
to the raging Seas, Psal. 65. 7.

The first Paper of this deceased Sufferer, towards the defence of his Cause and Life,
preparatory to the Trial, (as the foundation of all that follows) before he could know
how the Indictment was laid, (and which also a glance back to any crime of Treason
since the beginning of the late War, that the Attorney General reckoned him
chargeable with, shews to be very requisit) take as followeth.

Memorandums Touching My Defence.

The Offence objected against me, is levying War, within the Statute 25 Ed. 3.9 and by
consequence, a most high and great failure in the duty which the Subject, according to
the Laws of England, stands obliged to perform, in relation to the Imperial Crown and
Soveraign Power of England.

The crime, if it prove any, must needs be very great, considering the circumstances
with which it hath been accompanied: For it relates to, and takes in a series of publick
action, of above twenty years continuance. It took its rise and had its root in the
Being, Authority, Judgment, Resolutions, Votes and Orders of a Parliament, and that,
a Parliament not only authorized and commissionated in the ordinary and customary
way, by his Majestie’s Writ of Summons, and the People’s Election and Deputation,
subject to Adjournment, Discontinuance, and Dissolution, at the King’s will; but
which by express Act of Parliament, was constituted in its continuance and exercise of
its Power, free from that subjection, and made therein wholly to depend upon their
own will, to be declared in an Act of Parliament, to be passed for that purpose, when
they should see cause. To speak plainly and clearly in this matter; That which is
endeavoured to be made a Crime and an Offence of such an high nature in my person,
is no other than the necessary and unavoidable Actings of the Representative Body of
the Kingdom, for the preservation of the good People thereof, in their allegiance and
duty to God and his Law, as also from the imminent dangers and destruction
threatened them, from God’s and their own Enemies.

This made both Houses in their Remonstrance (May 26. 1642.) protest; If the
Malignant spirits about the King, should ever force or necessitate them to defend their
Religion, the Kingdom, the Priviledges of Parliament, and the Rights and Liberties of
the Subjects, with their Swords; The Blood and Destruction that should ensue
therupon, must be wholly cast upon their account, God and their own consciences
telling them, that they were clear, and would not doubt, but that God and the whole
world would clear them therein.

In his Majestie’s Answer to the Declaration of the two Houses, (May 19. 1642.) he
acknowledgeth his going into the House of Commons to demand the five Members,
was an errour: And that was it, which gave the Parliament the first cause to put
themselves in a posture of defence, by their own Power and Authority, in
commanding the Trained-Bands of the City of London, to guard and secure them from
Violence, in the discharge of their Trust and Duty, as the two Houses of Parliament,
appointed by Act, to continue, as above-mentioned.10
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The next cause was, his Majestie’s raising Forces at York, (under pretence of a Guard)
expressed in the humble Petition of the Lords and Commons (May 23. 1642.) wherein
they beseech his Majesty to disband all such Forces, and desist from any further
designs of that nature, otherwise they should hold themselves bound in duty towards
God, and the Trust reposed in them by the People, and the Fundamental Laws and
Constitutions of this Kingdom, to employ their care and utmost power, to secure the
Parliament, and preserve the peace and quiet of the Kingdom.

May 20. 1642, The two Houses of Parliament gave their Judgment, in these Votes.

First, That it appears that the King (seduced by wicked Counsel) intends to make War
against the Parliament, who in all their Consultations and Actions have proposed no
other end to themselves, but the Care of his Kingdoms, and the performance of all
Duty and Loyalty to his Person.

Secondly, That whensoever the King maketh War upon the Parliament, it is a breach
of Trust reposed in him by his People, contrary to his Oath, and tending to the
dissolution of this Government.

Thirdly, That whosoever shall serve or assist him in such Wars, are Traitors by the
fundamental Laws of this Kingdom, and have been so adjudged by two Acts of
Parliament, and ought to suffer as Traitors.

Die Jovis, Octob. 8. 1642, In the Instructions agreed upon by the Lords and Commons
about the Militia, They declare, That the King (seduced by wicked Counsel) hath
raised War against the Parliament, and other his good Subjects.

And by the Judgment and Resolution of both Houses, bearing date Aug. 13. 1642,
upon occasion of his Majestie’s Proclamation for suppressing the present Rebellion
under the Command of Robert Earl of Essex, They do unanimously publish and
declare, That all they who have advised, declared, abetted, or countenanced, or
hereafter shall abet and countenance the said Proclamation, are Traitors and Enemies
to God, the King and Kingdom, and guilty of the highest degree of Treason that can
be committed against the King and Kingdom, as that which invites his Majestie’s
Subjects to destroy his Parliament, and good People, by a Civil War, and by that
means, to bring ruine, confusion and perpetual slavery upon the surviving part of a
then wretched Kingdom.

The Law is acknowledged by the King, to be the only Rule, by which the People can
be justly governed; and that, as it is his duty, so it shall be his perpetual, vigilant care,
to see to it. Therefore he will not suffer either or both Houses by their Votes, without
or against his Consent, to enjoin anything that is forbidden by the Law, or to forbid
anything that is enjoined by the Law.

The King does assert in his Answer to the House’s Petition, (May 23. 1642.) That He
is a part of the Parliament, which they take upon them to defend and secure; and that
his Prerogative is a part of, and a defence to the Laws of the Land.
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In the Remonstrance of both Houses, (May 26. 1642.) They do assert; That if they
have made any Precedents this Parliament, they have made them for posterity, upon
the same or better grounds of Reason and Law, than those were, upon which their
Predecessors made any for them; and do say, That as some Precedents ought not to
be Rules for them to follow, so none can be limits to bound their Proceedings, which
may and must vary, according to the different condition of times.

And for the particular, with which they were charged, of setting forth Declarations to
the People who have chosen and entrusted them with all that is dearest to them, if
there be no example for it in former times; They say, it is because there never were
such Monsters before, that attempted to disaffect the People towards a Parliament.

They further say; His Majestie’s Towns are no more his care than hisKingdom, nor
his Kingdom than his People, who are not so his own, that he hath absolute power
over them, or in them, as in his proper Goods and Estate; but fiduciary, for the
Kingdom, and in the paramount right of the Kingdom. They also acknowledge the
Law, to be the safeguard and custody of all publick and private Interests. They also
hold it fit, to declare unto the Kingdom, (whose Honour and Interest is so much
concerned in it) what is the Priviledge of the great Council of Parliament, herein; and
what is the Obligation that lies upon the Kings of this Realm, as to the passing such
Bills as are offered to them by both Houses, in the name, and for the good of the
whole Kingdom, whereunto they stand engaged, both in Conscience and Justice, to
give their Royal Assent.

First, In Conscience; in respect of the Oath that is, or ought to be taken by them, at
their Coronation, as well to confirm by their Royal Assent, all such good Laws as the
People shall chuse, (whereby to remedy such inconveniencies as the Kingdom may
suffer) as to keep and protect the Laws already in being.

The form of the Oath is upon Record, and asserted by Books of good authority. Unto
it relation is had, 25 Ed. 3. entituled, The Statute of Provisors of Benefices.

Hereupon, The said Commons prayed our said Lord the King, (since the Right of the
Crown of England, and the Law of the said Realm, is such, that upon the mischiefs
and dammages which happen to this Realm, he ought and is bound by his Oath, with
the accord of his People in Parliament, to make Remedy and Law, for the removing
thereof) That it may please him to ordain Remedy.

This Right, thus claimed by the Lords and Commons, The King doth not deny, in his
Answer thereunto.

Secondly, In Justice the Kings are obliged as well as in Conscience, in respect of the
Trust reposed in them, to preserve the Kingdom by the making of new Laws, where
there shall be need, as well as by observing of Laws already made; a Kingdom being
many times as much exposed to ruine for want of a new Law, as by the violation of
those that are in being.
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This is a most clear Right, not to be denied, but to be as due from his Majesty to his
People, as his Protection. In all Laws framed by both houses, as Petitions of Right,
they have taken themselves to be so far Judges of the Rights claimed by them, That
when the King’s Answer hath not been in every point, fully according to their desire,
they have still insisted upon their Claim, and never given it over, till the Answer hath
been according to their demand, as was done in the late Petition of Right, 3. Caroli.

This shews, the two Houses of Parliament are Judge between the King and the People
in question of Right, as in the Case also of Ship-money and other illegal Taxes; and if
so, why should they not also be Judge in the Cases of the Common Good and
Necessity of the Kingdom, wherein the Kingdom hath as clear a Right to have the
benefit and remedy of the Law, as in any other matter, saving Pardon and Grants of
Favour?

The Malignant Party are they, that not only neglect and despise, but labour to
undermine the Law, under colour of maintaining it. They endeavour to destroy the
Fountain and Conservators of the Law, the Parliament. They make other Judges of
the Law, than what the Law hath appointed. They set up other Rules for themselves to
walk by, than such as are according to Law; and dispence with the Subjects’
obedience, to that which the Law calls Authority, and to their Determinations and
Resolutions, to whom the Judgment doth appertain by Law: Yea, though but private
persons, they make the Law to be their Rule, according to their own understanding
only, contrary to the Judgment of those that are the competent Judges thereof.

The King asserts, That the Act of Sir John Hothaml1 was levying War against the
King, by the letter of the Statute, 25 Ed. 3. cap. 2.

The Houses state the Case, and deny it to be within that Statute; saying, If the letter of
that Statute be thought to import this; That no War can be levied against the King, but
what is directed and intended against his Person; Or, that every levying of Forces for
the defence of the King’s Authority, and of his Kingdom, against the personal
Commands of the King, opposed thereunto, (though accompanied with his presence)
is Treason, or levying War against the King. Such Interpretation is very far from the
sense of that Statute, and so much the Statute itself speaks, beside the authority of
Bookcases. For if the clause of levying War had been meant only against the King’s
Person, what need had there been thereof, after the other branch in the same Statute,
of compassing the King’s death, which would necessarily have implied this? And
because the former doth imply this, it seems not at all to be intended, at least, not
chiefly, in the latter branch, but the levying War against his Laws and Authority; and
such a levying War, though not against his Person, is a levying War against the King;
whereas the levying of Force against his personal Commands, though accompanied
with his Presence, and not against his Laws and Authority, but in the maintenance
thereof, is no levying of War against the King, but for him, especially in a time of so
many successive plots and designs of Force against the Parliament and Kingdom, of
probable Invasion from abroad, and of so great distance and alienation of his
Majestie’s affections from his Parliament and People, and of the particular danger of
the Place and Magazine of Hull, of which the two Houses sitting, are the most proper
Judges.
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In proclaiming Sir John Hotham Traitor, they say, The breach of the Priviledge of
Parliament was very clear, and the subversion of the Subject’s common Right. For
though the Priviledges of Parliament extend not to these cases, mentioned in the
Declaration of Treason, Felony, and breach of the Peace, so as to exempt the Member
of Parliament from Punishment, or from all manner of Process and Trial, yet it doth
priviledge them in the way and method of their Trial and Punishment, and that the
Parliament should first have the Cause brought before them, that they may judge of
the Fact, and of the grounds of their Accusation, and how far forth the manner of their
Trial may or may not concern the Priviledge of Parliament: Otherwise, under this
pretext, the Priviledge of Parliament in this matter, may be so essentially broken, as
thereby the very Being of Parliaments may be destroyed. Neither doth the sitting of a
Parliament suspend all or any Law, in maintaining that Law, which upholds the
Priviledge of Parliament, which upholds the Parliament, which upholds the Kingdom.

They further assert; That in some sense, they acknowledge the King to be the only
person, against whom Treason can be committed, that is, as he is King, and that
Treason which is against the Kingdom, is more against the King, than that which is
against his Person; because he is King: For Treason is not Treason, as it is against him
as a man, but as a man that is a King, and as he hath, and stands in that relation to the
Kingdom, entrusted with the Kingdom, and discharging that Trust.

They also avow, That there can be no competent Judge of this or any the like case, but
a Parliament; and do say, that if the wicked Counsel about the King could master this
Parliament by force, they would hold up the same power to deprive us of all
Parliaments, which are the ground and pillar of the Subject’s Liberty, and that which
only maketh England a free Monarchy.

The Orders of the two Houses carry in them Law for their limits, and the Safety of the
Land for their end. This makes them not doubt but all his Majestie’s good Subjects
will yeeld obedience to his Majestie’s Authority, signified therein by both Houses of
Parliament: for whose encouragement, and that they may know their Duty in matters
of that nature, and upon how sure a ground they go, that follow the Judgment of
Parliament for their guide. They alledge the true meaning and ground of that Statute,
11. Hen. 7. cap. 1.12 printed at large in his Majestie’s Message, May 4; This Statute
provides, that none that shall attend upon the King and do him true service, shall be
attainted, or forfeit anything.

What was the scope of this Statute?

Answer. To provide, that men should not suffer as Traitors for serving the King in his
Wars, according to the duty of their Allegiance. But if this had been all, it had been a
very needless and ridiculous Statute. Was it then intended (as they seem to make it,
that print it with his Majestie’s Message) that those should be free from all crime and
penalty, that should follow the King and serve him in War, in any case whatsoever,
whether it were for or against the Kingdom or the Laws thereof? That cannot be: for
that could not stand with the duty of their Allegiance, which, in the beginning of this
Statute, is expressed to be, to serve the King for the time being in his Wars, for the
defence of him and the Land. 1f therefore it be against the Land, (as it must be, if it be
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against the Parliament, the Representative Body of the Kingdom) it is a declining
from the duty of Allegiance, which this Statute supposes may be done, though men
should follow the King’s Person in the War. Otherwise, there had been no need of
such a Proviso in the end of the Statute, that none should take benefit thereby, that
should decline from their Allegiance.

That therefore which is the Principal Verb in this, is the serving of the King for the
time being, which cannot be meant of a Perkin Warbeck,13 or any that should call
himself King, but such a one, as (whatever his Title might prove, either in himself or
in his Ancestors) should be received and acknowledged for such, by the Kingdom, the
Consent whereof cannot be discerned but by Parliament; the Act whereof, is the Act
of the whole Kingdom, by the personal Suffrage of the Peers, and the Delegate
Consent of the Commons of England. Henry Tth therefore, a wise Prince, to clear this
matter of contest, happening between Kings de facto and Kings de jure, procured this
Statute to be made, That none shall be accounted a Traitor for serving in his Wars,
the King for the time being, that is, him that is for the present allowed and received by
the Parliament in behalf of the Kingdom. And as it is truly suggested in the Preamble
of the Statute; It is not agreeable to reason or conscience, that it should be otherwise,
seeing men should be put upon an impossibility of knowing their duty, if the
Judgment of the highest Court should not be a Rule to guide them. And if the
Judgment thereof is to be followed, when the question is, who is King? much more,
when the question is, what is the best service of the King and Kingdom? Those
therefore that shall guide themselves by the Judgment of Parliament, ought (whatever
happen) to be secure and free from all account and penalties, upon the ground and
equity of this Statute.

To make the Parliament countenancers of Treason, they say, is enough to have
dissolved all the bands of service and confidence between his Majesty and his
Parliament, of whom the Law sayes, a dishonourable thing ought not to be imagined.

This Conclusion then is a clear Result from what hath been argued; That in all Cases
of such difficulty and unusualness, happening by the over-ruling Providence of God,
as render it impossible for the Subject to know his duty, by any known Law or certain
Rule extant, his relying then, upon the Judgment and Reason of the whole Realm,
declared by their Representative Body in Parliament, then sitting, and adhering
thereto, and pursuing thereof, (though the same afterwards be by succeeding
Parliaments, judged erroneous, factious and unjust) is most agreeable to right Reason
and good Conscience; and in so doing, all persons are to be free and secure from all
Account and Penalties, not only upon the ground and equity of that Statute, 11 Hen. 7.
but according to all Rules of Justice, natural or moral.

* %k ok

The Valley Of Jehoshaphat, Considered And Opened, By
Comparing 2. Chron. 20. With Joel 3.

It was the saying of Austine; Nothing falls under our senses, or happens in this visible
World, but is either commanded or permitted from the invisible and unintelligible
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Court and Pallace of the highest Emperor and universal King, who is the chief over all
the kings of the earth. For although he hath both commanded and permitted a
subordinate external Government over Men, administered by man, for the upholding
of Justice in human Societies, and for the peace, welfare, and safety of men that are
made in God’s Image; yet, he hath not so entirely put the Rule of the whole earth out
of his own hands, but that in cases of eminent in justice and oppression (committed in
Provinces, States and Kingdomes, contrary to his Lawes, to their own, and the very
end of Magistracy, which is the conservation of the People’s just Rights and Liberties)
He that is higher than the highest amongst men, doth regard, and will shew by some
extraordinary interposition of his, that there are higher than they.

Such a seasonable and signal appearance of God, for the Succor and Relief of his
People, in their greatest Straits and Exigencies, (when they have no might, visible
Power, or armed Force, to undertake the great company and multitude that comes
against them, nor know what to do, save only to have their eyes towards him) is called
in Scripture, The day of the Lord’s Judgment. Then the Battel and cause of the
Quarrel, will appear to be not so much theirs, as the Lord’s: and the frame of their
heart will be humble before the Lord, believing in the Lord, and believing his
Prophets, for their good success and establishment.

This Dispensation is very lively described under the Type, and by the Name of The
Valley of Jehoshaphat, as to the Season and Place wherein God will give forth a
signal appearance of himself in Judgement, on the behalf of his People, for a final
decision of the Controversie between them and their enemies. It Litterally and
Typically fell out thus, as is at large recorded, 2 Chron. 20.

By way of allusion to this, and upon occasion of the like, yea, and far greater
Extreamities, which God’s People in the last dayes, are to be brought into, is that
Prophesie, Joel 3. for a like, yea, a far greater and more signal appearance of God for
their Deliverance and Rescue, in order to a final Decision of the Controversie,
between his People and the Inhabitants of the earth, by his own Judgement. This is
there called, The Valley of Jehoshaphat, in which the Lord will sit to Judge all his
enemies round about. In this Battel and great Decision of his People’s Controversie,
he will cause his Mighty Ones to come down from Heaven, to put in their sickle as
reapers in this Vintage and Harvest, when the wickedness is great. Unto this, Revel.
14. 14, 20. refers, which doth plainly evidence, that this grand Decision is to fall out
in the very last of times, and probably, is that, which will make way to the Rising of
the Witnesses, and will be accompanied with that Earthquake, in which shall be slain,
of men seven thousand, and the tenth part of the City will thereupon fall, Rev. 11.

It is expressed, Joel 3. That in this day of the Lord, wherein he will near, in the Valley
of Decision, the Heavens and the Earth shall shake, by the Lord’s own roaring out of
Sion, and he himself will be the Harbour, Hope and Strength of his People. The Sun
and Moon of earthly Churches and Thrones of Judicature, that contest with them,
shall be darkened, and the Stars, (even the choicest and most illuminated gifted
Pastors & Leaders, in the earthly Jerusalem Churches, with their most refined Forms
of Worship, resisting the power of true spiritual Godliness) shall withdraw their
shining. Even their holy flesh will pass off from them and consume away upon their
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spiritual lewdness, and confident opposing the Faith of God’s Elect, Jer. 11. 17. Their
very Eyes will consume away in their holes, with which they say, we see; and for
which, Christ tells the Pharisees, in like case, that therefore their sin remaineth. (John
9. 41). Or, there remaineth no more benefit from Christ’s Sacrifice, for their sin; and
therefore only a fearful looking for of the fiery and devouring indignation, Heb. 10.
26, 27.

Here’s that, the great confidence and boast of many professing Churches and eminent
Pastors in the earthly Jerusalem Fabrick, or House on the sand, will come to, Ezek.
13. and Mat. 7. Their very Eyes, their high enlightenings and excellent spiritual Gifts,
their supernatural or infused human Learning, that’s admitted only as an adorning and
accomplishment of the natural man, (unaccompanied with that Fire-Baptisme, that’s
performed by the unspeakable gift of the Spirit itself, for the transforming of the
natural man into spiritual) even these Eyes becoming evil, (Mat. 6.23.) and this light,
opposing and preferring itself to the more excellent discerning and marvellous light in
spiritual Believers, are turned by the just Judgement of God, into the greatest and
most fatal blindness and darkness of all. Their tongues also, though the tongues of
men and angels, for excellency and dexterity of expressing what they see, with the
formentioned eyes, will consume away in their mouth, (Zech. 14.12.) and leave them
exposed to become, and accordingly be dealt with, as meer sounding brass and
tinckling Cymbals, (1 Cor. 12.31. and 13. 1.) giving no certain sound, and right
warning to the Battels of the Lord, the good fight of Faith.

This comes to pass through their confidence in those attainments, which may be, and
oft are turned into an Idol of jealousie, and spiritual whoredom, Ezek. 16. 1, 15.

All these considerations of Church and State, put together, afford great ground of
enquiry, as to the Condition of the times in which we live, how far the face which
they bear, (and which God hath put upon them, in the course of his Providences, for
some years now past) doth speak or signifie the near approach of any such
extraordinary and signal appearance or day of God’s Judgement, for the Decision of
his own or his People’s quarrel and controversie with the prophane Heathen that are
round about them, waiting for an advantage, utterly and universally to remove and
root them out from off the face of the whole earth?

That which hath been acted upon the Theater of these Nations, amongst us, in the true
state of our Controversie, seems to be reducible to this following Querie;

Whether the Representative Body of the Kingdom of England, in Parliament
assembled, and in their Supream Power and Trust made indissolvable, unless by their
own Consent and free Vote, and this by particular and express Statute, have not had a
just and righteous Cause? A Quarrel more God’s, than their own?

1. It may appear they had; First, from the Ground of their undertaking the War; Was it

not in their own and the Kingdom’s just and necessary defence, and for the
maintaining of the publick Rights and Liberties of both?
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2. Secondly, Was it not undertaken upon mutual Appeals of both Parties to God,
desiring him to judge between them, to give the Decision and Issue by the Law of
War, (when no other Law could be heard) as the definitive Sentence in this
Controversie, from the Court of Heaven?

3. Thirdly, Pursuant to such Decision, did they not recover and repossess the
Kingdom’s original and primitive freedom? Did they not endeavour to conserve and
secure it, as due to them by the Law of God and of Nature? For man was made in
God’s Image, and all Adam’s Posterity are properly one Universal Kingdom on earth,
under the Rule and Government of the Son of God, both as Creator and Redeemer.

By virtue of this original and primitive Freedom so recovered, they were at their own
choice, whether to remain in, and retain this their true freedom (unresigned and
unsubjected to the Will of any Man) under the Rule of the Son of God and his Lawes,
or else to set up a King or any other Form of Government over them, after the manner
of other Nations. In this latter case, it is acknowledged, that when a Commonwealth
or People, do choose their first King, upon condition to obey him and his Successors,
Ruling justly; they ought to remain subject to him, according to the Law, and tenor of
the Fundamental Compact with him, on whom they have transferred their Authority.
No Jurisdiction remaineth in them (after that free and voluntary Act of theirs) either to
Judge the Realm, or determine who is the true Successor, otherwise than is by them
reserved and stipulated, by their Fundamental Laws and Constitutions of Government.

And though the righteousness of this Cause (contained in the forementioned
particulars) be such, as carries in it its own evidence; yet, as (as things have fallen out)
it is come to be oppressed and buried in the grave of Malefactors; in the room of
which, a contrary Judgement and Way, is visibly owned, upheld, and intended to be
prosecuted to the utmost, for its own fast-rooting and establishment; and this, by the
common Consent and Association of Multitudes. What then remaines for the recovery
and restitution of that good old Cause and Way, but such a seasonable and signal
appearance of God, (as aforesaid) in the Valley of Jehoshaphat? What but the taking
things immediately into his own hands, for administration of Judgement, and giving
the last and final decision? Especially, since what was foretold by Daniel, 1s
remarkably accomplished amongst us, to wit, that the visible Power of God’s People
should be broken and scattered, so as that they should have no might remaining in and
with them, to go against the Multitudes, that design and resolve their Ruine.

There is not any remedy left to them, wherein they may expect success, but from such
a signal day of the Lord’s immediate appearance in Judgement on their behalf. For
their sakes therefore, O Lord, return thou on high, (Psal. 7.7.) take thy Throne of
Judicature over men, from which thou hast seemed to have departed, and execute that
righteous Judgement, which thou hast seemed for a season to have suspended, upon
wise and holy ends best known to thy self.

In such a dark and gloomy day, those that truely fear the Lord, are directed and

required by him, not to fear or be dismayed, because he will be with them. They are
encouraged in the way of Faith only, to expect this deliverance; even to stand still, as

PLL v5 (generated January 22, 2010) 39 http://oll.libertyfund.org/title/1824



Online Library of Liberty: The Struggle for Sovereignty: Seventeenth-Century English Political Tracts,
vol. 2

having no need to fight in this Battel, but only to see the Salvation of the Lord,
through believing.

Antient Foundations, when once become destructive to those very ends for which they
were first ordained, and prove hinderances, to the good and enjoyment of human
Societies, to the true Worship of God, and the Safety of the People, are for their sakes,
and upon the same Reasons to be altered, for which they were first laid. In the way of
God’s Justice they may be shaken and removed, in order to accomplish the Counsels
of his Will, upon such a State, Nation, or Kingdom, in order to his introducing a
righteous Government, of his own framing.

This may have been the cause of our Wanderings as it were in a Wilderness, and of
God’s bringing us back again into Egypt, after our near approach to the Land of Rest;
that we have no better known, and had no more care to prosecute, what he principally
intended in and by all our Changes and Removes, in the course of his Providence. Yea
we have added this also, to the rest of our sins, that we have improved the Gifts and
Deliverances that God bestowed upon us, another way, and to another end than was
by him intended, as well as Providentially intimated, by that holy Decree of his, in the
Decision, declared at the Trial in his Martial Court, with points of Swords.

Here the great Controversie that had been depending many Ages between Rulers and
the Ruled, (as to the Claimes of the one in point of Prerogative; and of the other in
their Spiritual and Temporal Freedoms) was after many heats & colds, many
skirmishings and battels, at last decided by the Sword. This is a way of Trial allowed
by the known common Law of England, and the Law in force throughout all Nations.
By this, the Verdict is given forth from a Court of such a Nature, as from whence
there is no further appeal; Especially since after the Trial past, quiet possession was
given to the Conquerors, and continued some years. Upon this, Reason and Gratitude
to God, obliged us to such a prosecution as might answer the true end of Government;
and in especial after that manner, as might be most to God’s well-pleasing.

The Powerful Being which by success of Armes, as given to the People’s
Representative Body in Parliament, did communicate to it essentiallity, according to
the nature of that Being, for which it was ordained. For that Being, with Power of
continuing together at their own pleasure, were as the Soul and Body, unseperated,
and they might have performed things necessary at present, for the safety and
preservation of the Body they represented. They might have been a good help to settle
righteous Government, in a constitution most acceptable to God, and beneficial to the
Governed, on the Foundation of God’s Institution, and the People’s Ordination, in
consent together, laid by the Power of God and the People’s own Swords, in the hands
of their faithful Trustees.

It would imply a high contempt of God and his Dispensations, so signal amongst us,
to communicate the benefit of them to his opposers. The right of choosing and being
chosen into places of Trust in the Government, was returned by the Law of the Sword
(which is paramount to all human Laws) into its primitive exercise, which is
warranted by the Law of God and of Nature. By that Law the most famous
Monarchies of the World in all Ages were first constituted and setled; and by it God
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decided our Cause, looking for an event and fruit answerable to the benefit by him
given; even such a Government, as God would have given us the Pattern of (had we
sought it, as was our duty) whereby Justice and Mercy should have been daily
administered according to his will, to the bringing on the new Heavens and new
Earth, wherein Righteousness might dwell.

The Vessel of this Commonwealth now weather-beaten and torn, seems to be more in
danger, than that wherein Jonah would have fled to Tarus: For though we have cast
forth a great part of our goods to secure it, this has done us but small good. That Ship
had but one Delinquint aboard, which occasioned the Storm; and his being thrown
into the Sea, brought immediate safety. They had also many skilful Seamen to guide
it, but all our Pilots are cast over-board, and none left in appearance, but guilty
Passengers. Nay, admit with Jonah, both the Commonwealth and Cause be brought
into most desperate Exigents and Extreamities, from whence there is no more
appearing redemption for them, than such as they have, that go down quick into the
grave and belly of the Whale; yet they may be preserved, even by that which naturally
of itself is irrecoverably destructive to them, and be employed again in service by him
against whom they have been so ungratefully rebellious after former great
deliverances. So infinite are God’s Mercies, yea, so exceeding Merciful are the
severest of his Judgements and Dispensations towards his People.

Thus may both People and Army be deprived of their Power, and another party let in
to plague and root out from amongst us, such as are more wicked than themselves,
and so make room for a more righteous Generation, which will begin all things anew.

By the course of things acted amongst us, God’s sentence on our behalf is made void,
and that seems given away forever, which was recovered by the Sword. Our troubles
are only prorogued. No Faith or Contract is thought meet to be kept with Rebels and
Hereticks, when by acquired Power it may be broken. *Twas the great folly and self-
flattery of some, to think it would be otherwise. It is most certainly true, that no Time
or Prescription, is a just Bar to God’s and the People’s Right.

To murmure against God’s Verdict, and resist his Doom, so solemnly given and
executed amongst us, in the sight and concurring acknowledgement of the Nations
round about, is to become adversaries to God, and to betray our Countrey. If God then
do think fit to permit such a dispensation to pass upon us, it is for the punishement of
our sins, and for a plague to those that are the Actors therein; to bring more swift
exemplary vengeance upon them. Such as have discharged a good Conscience in what
may most offend the higher Powers, are not to fear, though they be admitted to the
exercise of their Rule, with an unrestrained Power, and revengeful mind.

Though from that Mountain, the Storm that comes, will be very terrible, yet some are
safest in Storms, as experience shews. Yea best therein by God’s Mercies, when their
greatest enemies think most irrecoverably to undo them.

Our late Condition held much resemblance with that of the Jewes, and we deserve as

well to be rejected as they were. If Christ were in the flesh amongst us, as he was with
them, we are as likely to prefer theeves and murtherers before him, and crucifie him.
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The present necessity in a righteous Cause is to be submitted to, and we are not to be
discouraged by the danger, which to some seems threatened us, from former or
present Laws. For no man that acts for common safety, when the Sword hath absolute
power, and shall also command it, can justly be questioned afterwards for acting
contrary to some former Laws, which could be binding no longer than whilst the Civil
Sword had Soveraignty.

What People under Heaven have had more Experiments of God’s timely assistance in
all their Extreamities, than Englishmen, as well with respect to times past, as within
our remembrance? Are the like Mercies recorded of any Nation? In their times of
greatest Confusion they were preserved. They were a living active Body without a
Head: A Bush burning in the Flames of a Civil War, yet not consumed: A People
when without a Government, not embued with one another’s Blood. A wonder to all
Neighbours round about, and many signal Changes brought about without Blood,
which indubitably evidences that God is in the Bush: and would gather us together as
Chickens under a Hen, to be brooded by him, if we were not most stubbornly
hardened.

Our sins have been the cause, that our Counsels, our Forces, our Wit, our Conquests,
and our-Selves have been destructive to ourselves, to each other, and to a happy
advancement towards our long expected and desired Settlement. Until these sins of
ours be repented truly and throughly, all the Wisdom and Power upon Earth shall not
avail us, but every day, every attempt, will encrease our Troubles, until there be a
final extirpation of all that hinders God’s Work; When this once is, nothing shall harm
us, God being a sure refuge against all evils, if we reconcile ourselves to him by Faith
and Repentance. Then, even those things that are most mischievous in their own
natures, shall be made our advantage and security.

The People’s Cause whom God after trial hath declared free, is a righteous one,
though not so prudently and righteously managed as it might and ought to have been.
God’s doom therefore is justly executed upon us, with what intent and jugglings
soever it was prosecuted by men.

Man’s corruption makes him more firmly to adhere to that which is good: in which
case, it 1s not many times, Virtue so much as Necessity that keeps men Constant;
having no other means of safety and subsistance for the most part.

The goodness of any Cause is not meerly to be judged by the Events, whether visibly
prosperous or unprosperous, but by the righteousness of its Principles: nor is our Faith
and Patience to fail under the many fears, doubts, wants, troubles, and Power of
Adversaries, in the passage to the recovery of our long lost Freedom. For it is the
same Cause with that of the Israelites of old, of which we ought not to be ashamed or
distrustful.

How hath it fared with the Cause of Christ generally, for more now than 1600 years,
being made the common object of scorn and persecution, not from the base and
foolish only, but from the noblest and wisest persons in the World’s esteem? Yet,
though our Sufferings and the time of our warfare seems long, it is very short,
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considering the perpetuity of the Kingdom which at last we shall obtain, & wherein
we shall individually reign with the chief Soveraign thereof. For whereas all the
Kingdoms of the World have not yet lasted 6000 years, this is everlasting and without
end. They that overcome by not loving their lives unto the death, (Rev. 12.11.) shall
be Pillars in the House of this everlasting Kingdom, never to be removed. They shall
be Kings and Priests to God, sitting with him upon his Throne, subjecting the Nations,
and reigning with him for ever and ever. This is a Kingdom that consists with the
Divinity of Christ, and humanity of men. Such a reign of Christ upon earth, as will not
be without Laws agreeable to human Nature, nor without Magistrates appointed as
Officers under him; in which Election, God and the People shall have a joint
concurrence. God’s Throne in men’s Consciences must then be resigned, and his
People permitted to enjoy the Liberties, due to them by the Laws of Grace and Nature.
Into this, God’s own immediate hand can now only lead us, by his own coming to
Judgement in the Valley of Jehoshaphat.
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Earl Of Shaftesbury, Two Speeches

Anthony Ashley Cooper,

Earl of Shaftesbury, 1621-1683

Two Speeches.

I. The Earl of Shaftsbury’s Speech in the House of Lords the 20th. of October, 1675.

II. The D. of Buckingham’s Speech in the House of Lords the 16¢4. of November
1675.

Together with the Protestation, and Reasons of several Lords for the Dissolution of
this Parliament; Entred in the Lords Journal the day the Parliament was Prorogued,
Nov. 22d. 1675.

AMSTERDAM,
Printed Anno Domini. 1675.

Prior to the civil war the constitutional energies of the two houses were devoted to
defining the balance between themselves and the Crown. After the Restoration much
of their focus was directed toward defending their roles vis-a-vis each other. A
dispute over their judicial roles in the case of Shirley v. Fagg provoked Shaftesbury’s
speech reprinted below. The speech is of particular interest because in it Shaftesbury
explains the key role the House of Lords was believed to play within English
government. The views and speeches of the members of Parliament were supposed to
be confidential, which is presumably the reason the publisher claimed “Two
Speeches” was printed in Amsterdam.

Shaftesbury had been a notorious, albeit probably principled, side-changer during the
civil war, joining the royal cause in mid-1643 only to desert it within the year as he
became fearful of the king’s aims. He was active in Interregnum governments and
urged Cromwell to accept the crown. When Cromwell refused Shaftesbury resigned
from the Council of State. Like Vane he sat in Richard Cromwell’s parliament, but
unlike Vane he supported the return of monarchy. Shaftesbury joined Charles’s
“cabinet council” in 1670 and two years later became lord chancellor. As chancellor
he fought for religious toleration in the form of Charles’s unpopular declaration of
indulgence. He abruptly switched, however, and vehemently supported the Test Act
against Catholics, perhaps because he had learned of the king’s secret promise to
Louis XIV to convert. In November 1673 Shaftesbury was dismissed from office and
became a leader of the opposition and creator of the group that was to become the
Whigparty. It was as leader of the opposition that he spoke on behalf of the
Jurisdiction of the Lords.
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The case of Shirley v. Fagg arose when the plaintiff, Dr. Shirley, lost a case in
Chancery and appealed to the Lords against Sir John Fagg, an MP for Steyning. In
an earlier dispute, Skinner v. The East India Company, the Commons had challenged
the Lords’ right to original jurisdiction and won. Now they claimed this appeal was
also a breach of privilege that infringed upon their role as a court. To demonstrate
the seriousness with which they regarded the matter they sent Fagg to the Tower as
punishment for appearing before the Lords and arrested four barristers due to appear
in a similar case. Shaftesbury and the opponents of the nonresisting test bill have
been accused of goading the Commons into immoderate actions in this case in order
to block consideration of that bill. Even if the accusation were true, such a scheme
would have failed if the case had not raised a serious constitutional issue. With
Shaftesbury’s urging the Lords stood upon their right to hear appeals, even when a
member of the Commons was involved. All other business came to a halt, and the king
felt obliged to prorogue Parliament. The Lords’ view ultimately prevailed, for the
Commons dropped its objections to the supreme appellate jurisdiction of the Lords.

“The Duke of Buckingham’s Speech,” also listed on the title page, is not included in
this volume. A list of errata that had been called for by the printer and had “escaped
the Press through hast” has been incorporated.

The Earl of Shaftsbury’s Speech in the House of Lords, upon the Debate of
Appointing a Day for the Hearing Dr. Shirley’s Cause,1the 20th of October, 1675.

My Lords,

Our All is at Stake, and therefore You must give me leave to speak freely before We
part with it. My Lord Bishop of Salisbury is of Opinion, that we should rather appoint
a day to consider what to do upon the Petition, than to appoint a day of hearing: And
my Lord Keeper, for I may name them at a Committee of the whole House tells Us in
very Eloquent and Studied Language, That he will Propose Us a way far less liable to
Exception, and much less Offensive and Injurious to our own Priviledges, than that of
appointing a day of Hearing. And I beseech Your Lordships, did you not after all
these fine Words expect some Admirable Proposal! But it ended in this. That Your
Lordships should appoint a day, nay very long day to Consider what You would do in
it. And my Lord hath undertaken to convince you, that this is Your only Course by
several undeniable Reasons; the first of which is: That ’tis against your Judicature to
heer this Cause which is not proper before Us, nor ought to be relieved by Us. To this
my Lords give me leave to Answer, that I did not expect from a man Professing the
Law; that after an Answer by Orders of the Court was put in, and a day had been
appointed for Hearing, which by some Accident was set aside, and the Plaintiffe
moving for a second day to be assigned that ever without hearing Counsel on both
sides; the Court did enter into the Merits of the Cause. And if your Lordships should
do it here in a Cause attended with the Circumstances this is, it would not only be an
apparent Injustice, but a plain Subterfuge to avoid a Point you durst not maintain.

But my Lord’s second Reason speaks the Matter more clearly, for that is: Because ’tis

a doubtful case, whether the Commons have not Priviledge, and therefore my Lord
would have You, To appoint a farther and a very long day to consider of it, which in
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plain English is, that Your Lordships should confess upon Your Books, that you
conceive it on second Thoughts a doubtful Case, for so Your Appointing a day to
Consider will do, and that for no other Reason, but because my Lord Keeper thinks it
so, which I hope will not be a Reason to prevail with Your Lordships; since we cannot
yet by experience tell that his Lordship is capable of thinking Your Lordships in the
Right, in any Matter against the Judgement of the House of Commons, ’tis so hard a
thing even for the ablest of men to change ill Habits.

But my Lord’s third Reason, is the most Admirable of all which he Styles
Unanswerable, viz. That Your Lordships are all convinced in Your Consciences that
this (if prosecuted) will cause a Breach. 1 beseech Your Lordships, consider whether
this Argument thus applied would not overthrow the Law of Nature, and all the Laws
of Right and Property in the World: For ’tis an Argument, and a very good one, that
Y ou should not stand or insist on Claims, where You have not a clear Right; or where
the Question is not of Consequence and of Moment, in a Matter that may produce a
Dangerous Pernitious Breach between Relations, Persons, Bodies politick joined in
Interest, and High Concerns together. So on the other hand, if the Obstinancy of the
Party in the wrong, shall be made an unanswerable Argument for the other Party to
recede and give up his just Rights, How long shall the People keep their Liberties, or
the Princes or Governours of the World their Prerogatives! How long shall the
Husband maintain his dominion, or any man his Property from his Friend, or his
Neighbour’s Obstinancy? But my Lords when I hear my Lord Keeper open so
Eloquently the Fatal Consequences of aBreach: 1 cannot forbear to fall into some
admiration how it comes to pass: That (if the Consequences be so fatall) the King’s
Ministers in the House of Commons, of which there are several that are of the
Cabinet, and have daily resort to His Majesty and have the Direction and Trust of his
Affaires: I say that none of these should press these Consequences there, or give the
least stop to the Carreer of that House in this Business; but that all the Votes
concerning this Affair, nay even that very Vote, That no Appeal from any Court of
Equity is cognisable by the House of Lords, should pass nemine contradicente.2 And
yet all the great Ministers with us here, the Bishops and other Lords of greatest
dependance on the Court contend this point, as if it were pro Aris & focis.3 I hear his
Majesty in Scotland hath been pleased to declare against Appeals in Parliament, 1
cannot much blame the Court if they think (the Lord Keeper, and the Judges being of
the King’s Naming, and in His Power to change) that the Justice of the Nation is safe
enough, and I my Lords may think so too, during this King’s time, though I hear
Scotland not without reason complain already. Yet how future Princes may use this
Power, and how Judges may be made not men of Ability or Integrity, but men of
Relation and Dependance, and who will do what they are commanded; and all men’s
Causes come to be Judged, and Estates disposed of as Great Men at Court please.

My Lords, the Constitution of our Government hath provided better for Us, and I can
never believe so Wise a Body as the House of Commons, will prove that Foolish
woman, which plucks down her House with her hands.

My Lords, I must presume in the next place to say something to what was offered by

my Lord Bishop of Salsbury, a man of Great Learning and Abilities, and always
versed in a stronger and closer way of Reasoning, than the Business of that Noble
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Lord I answered before did accustome him too, and that Reverend Prelate hath stated
the matter very fair upon two Heads.

The first, whether the hearing of Causes and Appeals, and especially in this Point
where the Members have priviledge, be so Material to us, that it ought not to give way
to the Reason of State, of greater Affairs that pressed us at the time.

The second was, If this Business be of that Moment, yet whether the appointing a day
to consider of this Petition, would prove of that consequence, and prejudice to your
Cause.

My Lords, to these give me leave in the first place to say, that this Matter is no less
than Your whole Judicature, and Your Judicature is the life and soul of the Dignity of
the Peerage of England, you will quickly grow burdensome, if you grow useless, you
have now the greatest and most useful end of Parliament principally in you, which is
not to make new Laws but to redress Grievances, and to Maintain the Old Land-
Marks. The House of Commons’ Business is to complain, Your Lordships’ to redress,
not only the Complaints from them that are the Eyes of the Nation, but all other
particular persons that address to You. A Land may Groan under a Multitude of Laws
I believe Ours does, and when Laws grow so multiplied, they prove oftener Snares,
than Directions and Security to the People. I look upon it as the ignorance and
weakness of the latter Age, if not worse, the effect of the Designes of ill men; that it is
grown a general opinion, that where there is not a particular direction in some Act of
Parliament the Law is defective, as if the Common Law had not provided much better,
Shorter, and Plainer for the Peace and Quiet of the Nation than intricate, long, and
perplexed Statutes do: which has made Work for the Lawyers, given power to the
Judges, lessened Your Lordships’ Power, and in a good measure unhinged the
security of the People.

My Lord Bishop tells You, That Your whole Judicature is not in question, but only the
priviledge of the House of Commons, of their Membersnot appearing at Your Barr.
My Lords, were it no more, yet that for Justice and the People’s sake You ought not
to part with. How far a Priviledge of a House of Commons, their Servants, and those
they own, doth extend Westminster Hall, may with Griefe tell Your Lordships. And
the same Priviledge of their Members being not sued, must be allowed by Your
Lordships, as well, and what a failer of Justice this would prove whilst they are Lords
for life, and you for Inheritance, let the World Judge; for my part I am willing to come
to Conference whenever the Dispute shall begin again, and dare undertake to your
Lordships, that they have neither Precedent, Reason, nor any Justifiable pretence to
show against us; and therefore my Lords, if you part with this undoubted Right
meerly for the asking, where will the asking stop! And my Lords, we are sure it doth
not stop here, for they have already nemine Contradicente! Voted against Your
Lordships’ power of Appeals from any Court of Equity! So that you may plainly see
where this Caution and reason of State means to stop, not one jot short of laying your
whole Judicature aside, for the same reason of passing the King’s Money, of not
interrupting good Laws, or whatever else must of necessity avoid all Breach upon
what score soever. And your Lordships plainly see the Breach will be as well made
upon your Judicature in general as upon this, so that when your Lordships have
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appointed a day; a very long day, or to consider whether Dr. Shirley’s Cause be not
too hot to handle. And when you have done the same for Sir Nicholas Stoughton
whose Petition I hear is coming in, your Lordships must proceed to a Vote to lay all
private Business aside for six Weeks, for that Phrase of private Business hath obtained
upon this last Age, upon that which is your most publique Duty and Business; namely
the Administration of Justice. And I can tell your Lordships, besides the reason that
leads to it, that I have some intelligence of the designing such a Vote: For on the
second day of your sitting, at the rising of the Lords House there came a Gentleman
into the Lobby belonging to a very great Person, and askt in great haste are the Lords
up? have they passed the Vote? And being asked what Vote? He answered the Vote of
no Private Business for six Weeks.

My Lords, if this be your Business, see where you are, if ye are to Postpone our
Judicature for fear of offending the House of Commons for six Weeks: that they in the
interim may passe the Money, and other acceptable Bills that His Majesty thinks of
Importance; are so many wise men in the House of Commons to be laid asleep, and to
pass all these acceptable things; and when they have done, to let us to be let loose
upon them.

Will they not remember this next time there is want of Money? Or may not they rather
be assured by those Ministers that are amongst them, and go on so unanimously with
them, that the King is on their side in this Controversie, and when the publique
Businesses are over, our time shall be too short to make a Breach or vindicate
ourselves in the Matter? And then I beg your Lordships where are you; after you have
asserted but the last Session your right of Judicature, so highly even in this Point, and
after the House of Commons had gone so high against you on the other hand, as to
post up their Declaration and Remonstrances on Westminster Hall Doors, the very
next Session after you postpone the very same Causes, and not only those, but all
Judicatures whatever. I beseech your Lordships, will not this prove a fatal precident
and confession against yourselves? *Tis a Maxim, and a rational one amongst
Lawyers, that one Precedent where the Case hath been Contested, is worth a 1000
where there hath been no Contest. My Lords, in saying this I humbly suppose I have
given a sufficient answer to my Lord Bishop’s second Question; Whether the
appointing a day to consider what you will do with this Petition of that consequence
to your right, for it is a plain confession, that it is a doubtful Case, and that infinitely
stronger than if it were a new thing to you never heard of before; For it is the very
same Case, and the very same thing desired in that Case, that you formerly ordered
and so strongly asserted; so that upon time, and all the deliberation imaginable, you
declared yourselves to become doubtful, and you put yourselves out of your own
hands, into that power that you have no reason to believe on your side in this
Question.

My Lords, I have all the duty imaginable to his Majesty, and should with all
submission give way to anything that he should think of Importance to his affairs: But
in this Point it is to alter the constitution of the Government, if you are asked to lay
this aside; And there is no reason of State can be an Argument to your Lordships to
turn yourselves out of that Interest you have in the constitution of the Government,
’tis not only your concern that you maintain yourselves in it, but ’tis the concern of
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the Poorest man in England that you keep your Station. ’Tis your Lordship’ concern,
and that so highly, that I will be bold to say the King can give none of you a requital
or recompence for it, what are empty Titles? What 1s present Power, or Riches and a
great Estate, wherein I have no firme nor fixed property? *Tis the constitution of the
Government and Maintaining it that secures your Lordships and every man else in
what he hath. The Poorest Lord, if the Birthright of the Peerage be maintained, has a
Fair Prospect before him for himself or his Posterity: But the greatest Title with the
greatest present Power and Riches, is but a mean creature, and maintains those
absolute Monarchies no otherwise than by servile low flatteries and upon uncertain
terms.

My Lords, *Tis not only your Interest, but the Interest of the Nation that you Maintain
your Rights, for let the House of Commons and Gentry of England think what they
please, there is no Prince that ever governed without Nobility or an Army: if you will
not have one; you must have t’other, or the Monarchy cannot long support, or keep
itself from tumbling into a Democratical Republique. Y our Lordships and the people
have the same cause, and the same Enemies. My Lords, would you be in favour with
the King? ’Tis a very ill way to it, to put yourselves out of a future capacity, to be
considerable in his service. I do not find in Story, or in Modern Experience, but that
’tis better, and a man is much more regarded that is in a capacity and opportunity to
serve, than he that hath wholly deprived himself of all for his Prince’s service. And |
therefore declare that I will serve my Prince as a Peer, but will not destroy the
Peerage to serve him.

My Lords, I have heard of 20 foolish Modells and Expedients to secure the Justice of
the Nation, and yet to take this Right from your Lordships as the King by his
Commission appointing Commoners to hear Appeals, or that the twelve Judges should
be the persons, or that persons should be appointed by Act of Parliament, which are
all not only to take away your Lordships’ just Right, that ought not to be altered any
more than any other part of the Government, but are in themselves when well weighed
Ridiculous. I must deal freely with your Lordships, these things could never have
risen in men’s minds, but that there has been some kind of Provocation that has given
the first rise of it. Pray my Lords forgive me, if on this occasion I put you in mind of
Committee Dinners, and the Scandal of it, those Droves of Ladies that attended all
Causes; ‘twas come to that pass, that men even Hired or Borrowed of their Friends’
handsom Sisters or Daughters to deliver their Petitions. But yet for all this I must say,
that your Judgments have been Sacred, unless in one or two Causes, and those we
owe most to that Bench; from whence we now apprehend most danger.

There is one thing I had almost forgot to speak to, Which is the Conjuncture of time,
the Hinge upon which your reason of State turns, and to that my Lords give me leave
to say, if this be not a time of Leisure for you to vindicate your Priviledges, you must
never expect one. I could almost say that the Harmony, good Agreement, and
Concord that is to be prayed for at most other times, may be fatall to us now, we owe
the Peace of this last two years and the disingagement from the French interest to the
two Houses differing from the Sense and Opinion of Whitehall, so at this time, the
thing in the World this Nation hath most reason to apprehend, is a General Peace,
which cannot now happen without very advantagious Terms to the French, and
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Disadvantagious to the House of Austria. We are the King’s great Counsellors and if
so, have Right to differ, and give contrary Councels to these few are nearest about
him, I fear they would advance a General Peace, I’'m sure I would advise against it,
and hinder it at this time by all the ways imaginable. I heartily wish nothing from you
may add weight and reputation to those Councels would assist the French. No Money
for Ships, nor Preparation you can make, nor Personal assurances our Prince can have,
can secure us from the French if they are at leisure, he is grown the most Potent of us
all at Sea. He has Built 24 Ships this last year; and has 30 more in number than we
besides the advantage that our Ships are all out of Order, and his so exquisitely
provided for, that every Ship has his particular Store-house. *Tis incredible the Money
he hath, and is bestowing in making Harbors, he makes nature itself give way to the
vastness of his Expence. And after all this shall a Prince so Wise, so intent upon his
affairs, be thought to make all these preparations to Saile over Land, and fall on the
back of Hungary, and Batter the walls of Kaminit z, or is it possible he should oversee
his Interest in seizing of /reland, a thing so feasible to him, if he be master of the
Seas, as he certainly now is; and which when attained gives him all the Southern,
Mediteranian, East and West India Trade, and renders him both by Scituation and
excellent Harbors, perpetual Master of the Seas without Dispute.

My Lords, to conclude this point, I fear the Court of England is greatly mistaken in it,
and I do not wish them the reputation of the concurrance of the Kingdom: And this
out of the most sincere Loyalty to his Majesty, and love to my Nation.

My Lords, I have but one thing more to trouble you with, and that peradventure is a
consideration of the greatest weight and concern, both to your Lordships, and the
whole Nation. I have often seen in this House, that the Arguments, with strongest
reason, and most convincing to the Lay Lords in General have not had the same effect
upon the Bishops’ Bench; but that they have unanimously gone against us in matters,
that many of us have thought Essential and undoubted Rights; And I consider, that ’tis
not possible, that Men of great Learning, Piety, and Reason, as their Lordships are,
should not have the same care of doing right, and the same conviction, what is right
upon clear reason offered, that other your Lordships have. And therefore, my Lords, I
must necessarily think, we differ in principles; And then ’tis very easie to apprehend
what is the clearest sense to men of my principle, may not at all perswade or affect the
Conscience of the best man of a different one. I put your Lordships the case plainly,
as ’tis now before us. My principle is, That the King is King by Law, and by the same
Law that the poor Man enjoys his Cottage; and so it becomes the concern of every
man in England, that has but his liber